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T in the work of these two 1nst1tut1ons, the report subm1tted was mereLy

A

- of mutual ass1stance of an adm1n1strat1ve nature by prov1d1ng for xhe

. adm1n1strat1ve and Jud1c1aL nature 1n c1v1l and commerc1at matters. It

’";1n the work carr1ed out 1n Strasbourg and at ‘the. Hague. '

'ﬂ convent1on was adopted by a. spec1al comm1ttee of the conference on 16

Fotlowwng the CounC1t‘s Decws1on of 9 October 1978 (CounC1L Doc. R/35?8/?8

(JUR 188) of 22 December 1978), the Comm1ss1on subm1tted ¢o the Counc1L on fer
21 June 1979 a. report on the probtem of the recogn1t1on of LegaL dec1s1ons ‘
reLat‘Ing ta ths cuetody ef chﬂdren (Gouneu bec. 8«95/79 ef Z? JuLy 19?9)11 ‘

s
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Th1s report assessed the work 1n progress on the sub]ect 1n the Counc1L
of EurOpe and at the Hague Conference on Pr1vate Internat1onaL Law and
ra1sed the quest1on of whether an add1t1onal or aLternatwve sotut1on was '

des1rabLe at Commun1ty LeveL S1nce 1nsuff1c1ent progress had been ach1eved

prov1s1onat In view of the fact that the work has 51nce advanced, the:_:n7'

\present report may be regarded as. def1n1t1ve. It w1LL deal- fwrst w1th the
"work carr1ed out by the Hague Conference, then with that of the Counc1L T
=of - EurOpe, foLLowed by ‘any work to be undertaken at Comnun1ty Leve[, and

end w1th a br1ef summary of the w1der problem ofemutual ass1stance of an._ i

shouLd be noted that a Comm1sswon representat1ve took part as an observer

N
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The Hague Conference has produced a prel1m1nary draft convent1on,on c1v1L

aspects of the 1nternat1onat abduct1on of ch1ldren.4Th1s preL1m1nary draft

November 1979 It w1ll be f1nal1zed dur1ng the conference sess1on wh1ch ;
1s to be held from 6 to 24 October 1980 _'~ s .fi»ﬁ'.:"" a i.i'lj

-~ .

The bas1c a1m of the preL1m1nary draft convent1on 1s to set up - a system 3

creat1on of a central author1ty in each Contract1ng State. .

.



These eeﬁtret authorities will be required to cooperate to ensure that in
every Contracting State the right of custody as wntl as the rjght of -

access are effectively enjoyed and also to secure the :hmediéte return of
children unLaufuLLy-removed;tc or detained in, amy Contracting State. They
are to be-returned even without the need to institute legal preceedings in
the State in which the children are ‘located, The latter consideration high-
Lights the impoftance of the Hague Conference's draft convention, which will
enable an aﬁicabte-setttemene toibe»reached'in numerous cases without having
recourse to legal or administrative action, But, of course,-such aétien may
be necessary. In such cases, the draft convention imposes an obLigation on
the central authority of the State in which the child is to be found-to take
whatever steps.are neceésary'to ensure that 'the ;hiLd is voluntarily returped
before Lega[ proceedings are initiated. Where such proceedings subsequently
prove necessary, the draft convention provides for the use of emergency
procedures. furthermore, where the right of custody is v1olated, the
judicial or administrative author1t1es of the State in which the ch1Ld

is located must order his immediate return‘where an application has been
submitted within six months of the impbpper removal. However, there is.an
exception to this“principLe‘whefeby the court of the State addressed may in
such cases decline to-orger the child's immediate return where the pefson |
detaining the child shows that there are good reasons for not returning

the child. o PN '

This exception has been severely criticised by some deLegat1ons on the

ground that in circumstances where the child has been unLawfulLy abducted

and exped1t1ousty recLa1med, there should be no discretion in “the court
to_determihe the child's interests. To allow such an exception is tantamount,i
in their opinion, to ihtﬁoducing a dangerous element of subjectivity which

‘is unnecessary in the circumstances and has in numerous cases proved '
Aharmfut to the chitd.

In any event, where LegaL decisions are given in the State from which the
'ch1Ld was removed, the gquestion arises whether they will be recogn1sed
and enforced in the State 1in wh1ch the ch1Ld is located. The Counc1l of
Europe has given specval attent1on to this matter.



The draft—convent1on of the Counc1t of Europe prov1des for a system of a}d»_.'
/mutuaL adm1n1strat1ve a1d and deaLs partwcuLarLy w1th the recogn1tion .
',~and enforcement of dec1S1ons reLat1ng to- the custody of ch1[dren and’
- restorat1on ot eustody of ch1ldren. Accordingly, 1t aeems reasonabLe ta
conclude that the Strasb0urg draft convent1on is not1ncompat1bLeW1th the fd}

’f Hague convent1on . wOrk on the Strasbourg draft has now been compLeted.
. roved the draft Convent1on ,‘~

‘7{ The Commwttee of M1n1sters of the Counc1l of é)rOpe/on 28 November 9?9.
and dec1ded to open 1t for s1gnature at the XIRh Conference of European

"-‘M1n1sters of Just1ce -which 1s to take pLace 1n Luxembourg on. 20 May 1980 (2) .

o (1) It w1Ll be noted that the scope of«the Hague draft convent1on d1ffersﬂy E.L ';

‘ from’ that of the Strasbourg draft convent1on “The former concerns the_f‘!';pi

- removal across 1nternat10naL front1ers of a ch1Ld by 1ts parents andw_dd"

:m1n part1cular, creates ‘a system of mutuaL aid of ‘an adm1n1strat1ve
nature ‘as a means of redress. The second draft convent1on goes beyond
'ithe probLem of abduct1on and extends to every dec1s1on reLat1ng to

_custody. Moreover the two convent1ons d1ffer in the1r te;r1tor1aL scope. B
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';(ZQvIt w1lL be remembered that another draft convent1on,the ”draft European
' convent1on relat1ng to an 1nternat1onal tr1bunal ‘to- settLe confl1cts f;*
in matters of custody of ch1ldren ; 1s at\present be1ng stud1ed bY e

:'the Counc1l of Europe. o
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With regard to the Cruc1at matter of the nestorat1on of custody, thev_e‘“

draft conventwon covers the three folLowwng matters:

1. The preconditions for fhe child'a répatriatien have been k&gt‘té 6 mini-

| ‘mum, namely that the two parents and the child should be nationals of’ the '
State in which the dec1swon was given, that the child should have his
hab1tuaL res1dence there and that the appt1cat1on be made w1th1n six months '
‘of the ch1Ld's removal. The child's repatr1at19n would not be subject

to any other conditions.

2. Where one of those three cond1t1ons is not sat1sf1ed, repatrwat1on is

subJect to a smalL number of grounds for refusaL

3. In other cases, the grounds for refusal are more numerous.because the

~ child may already haveé been integrated into his new environment,

i

Furthermore, with the. aim of Making*the conventfon‘aeceptabte-to a lLarger

" number of States, it is provided that the Contreeting States may enter a
reservation for fhe pbrpose-df extending the grennds for-refueaL speci%ied

in paragraph 3 to the situations outlined in paragraphs 1 .and 2.'Apparently,/
"some detegat1ons 1ntend to exerc1se th1s right on the ground that the

- court of the State’ addressed must in each case be abLe to take the ch1Ld'
“interests 1nto consideration and,’where necessary, refuse to - return h1m.

" However, other deLegations take the attftdde(as has‘already been seen in
connection with the work of the Hague Conference) ,

‘that there are certain perfectLy clear cases in which the court of the ‘
State addressed should not - have to consider the ch1ld's 1nterests, for thecourt
might very often make an error of judgment and view the problem solely
in the light of cr1ter1a applicable’ 1nA1ts own State.

It should be emphasized that this _controversy has divided not only .the

Member States of the Council of Europe but also the Member States of

the Communwty. It would therefore be highty des1rable that, before they

siagn the draft convention of the Council of Europe, the Member States of

- thé Community should seek to establish, by means of/coord1nat1on meeting at
COUﬂC?L level, a common pos1t1on with regard to the problem of" reservat1ons..
It would be inadvisable in such a vital matter for the Member States .of 'the -
Community not to be bound by mutual undertakings. It 1s.1mportant to recall



Lo

4 9{_ reservat1ons shouLd not appLy as between the Member States of the EC. ,?f‘ﬁ

-

‘f in, thvs connect1on that the very foundat1ons of the Brussels Convent1on

of 27 September 1968 on Jur1sd1ct1on and the Enforcement of Judgments

-1n Civil. ‘and Commerc1aL Matters are based on the concept of mutual conf1-tf'

dence between ‘the Contract1ng*states in the vaL1d1ty of the dacisions S
g1ven by each other S courts. ';:75"-5- : ;;-.J .a; ‘.-~-~,f, o ; ih~:' L

v
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1f, however, the Member States of the Commun1ty fa1L to agree on a common

standpo1nt and enter reservat1ons that d1ffer 1n extent, the Comm1sswon

B proposes that they shoutd reach agreement at Least to’ ensure that these

Yo
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The draft convent1on of “the; Counc1l of Europe Lays down that every State

. shaLL appLy 1n respect of the recogn1t1on and enforcement of ‘a’- cthd custody

order a- s1mpLe and: exped1t1ous procedure. To that end, 1t 1s to ensure

that a- request for enforcement may be Lodged by s1mple appL1cat1on. Th1s ‘¢

- type of procedure 1s prOV1ded for 1n the Brussets Convent1on. As. has

PR
-

aLready been stated 1n the prov1s1onaL report, such a procedure couLd be

W,adopted ‘by. the n1ne Member States to suppLement the Counc1L of Europe’ s, {;

convent1on. Th1s couLd be an add1twonal contr1but1on from the Commun1ty to _
_the work in progress, wh1ch the Comm1ss1on supports whoteheartedly. However,

9t is. 1mportant not. to Lose sight of the. fact that in th1s matter the Le% i
ffers from that obtaining under the Brussels Convention. The 1 ter "
pos1t10n)1s a duaL convention. compr1s1ng ruLes both on Jur15d1ct1on and on‘.fi :

recogn1t1on -and - enforcement. In that case, the ruLes govern1ng enforcement

“can be s1mpL1f1ed 51nce the duaL convent1on conta1ns 1dent1caL measures

for ‘the protect1on of the party who fa1Ls to app,ear whenrbroceed1ngs are

opened-' e e T et
At alL events, Commun1ty act1on 1n th1s area wouLd be premature for the
t1me be1ng. If the Member States reserve the r1ght ‘to 1nvoke d1fferent

grounds for resusat, 1t would appear. to be d1ff1cuLt to adopt a common -

procedure for appL1cat1ons. I ":,{ B ;; ;}u‘
e e e D N

Moreover, some Member States have been extremely unrecept1ve to any Commun1ty

: <1n1t1at1ve concern1ng the custody,of ch1Ldren. However, other Member States

PR

have favoured the creat1on of a un1form Communtty enforcement procedure

‘b wh1ch would supplement the forthcom1ng Convent1on of the Counc1L of Europe..

"



’ ;These States fook the vwew that this procedure could be: 1ntroduced on thev_
basis of Article 220 of the EEC Treaty, which does not by’ any ‘means exclude
fam1Ly law, It was Left out ‘of the Brussels Convention on ‘grounds of expe~ -
diency, primarily with a view to acceLerating the 1ntroduction of the

Convention. (1)

Pursuing another Line of'fhought the Commission could seek in conjunct{on
with the Member States a practical solution to .the problem of sett1ng up -
as far as this is poss1ble - a centrat author1ty in each Contract1ng State,
.as proposed by the French de[egat1on (2). Genera{_powers shouLd be veeted
in this central authority to deal with any matters connected with mutUal!

assistance of an administrative or judicial nature.

Not only could this make ‘it easier - even before any convention is.brought‘
into force - to resolve problems eeLéting to the return of children but
it-could alse be'ﬁsefuL'in many other fields of civil and commerciat

law, thereby making.an-initial,cqntribution %Ofthe ettEinmeqt of a

European law enforcement area in civil and commercial matters.

Mutual assistance in matters of law enforcement could, for exampLe, make

it eas1er to apply the Brussels Convention of 27 September 19638 w1th regard
~to service and notification of instruments, whether or not in the context

‘of legal proceedings, as has already been emphasized in the.provaswonay
“report. It/should, moreover, be noted that several other international. conven-

- tions, whose signatories have always included a number of Community Member

States, provide for recourse to central authorities for the purpose of -

their appticatien, bﬁt that these central authorities often di*fer,
depending on the sUbject;matter of the conventions concerned. It.would
éccerdingLy bé‘more efficacious to place all the powers ofAthese»
different central authorities in thé‘hands of a single authority in each
State. Frequently, there are several différent aspects to any given matter.
It would be in the {ntereeﬁs of all concerned for its different facets to

‘be dealt with by a singLe authority rather than by several.

(1) P. Jenard

Report .on the Convent1on on Jurisdiction and Enforcement of Judgments
in Civil and Commercial Matters (0J.EC. n% C. 59/10, 5/3/1979).

(2 . 54
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CONCLUSIONS f;-..gf;.l R -;f_‘f'A S L R in'tf' '«f_?f‘
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’i 1..A coord1nat1on meet1ng must be heLd at Counc1l Level N order to reach

agrooment on a ‘common poaitfon w-ith regard to the problam of aﬁy rnorvaticna -

': that the Member States m1ght enter when the ‘Council: of Europe Convent1on

“is swgned. It should be noted that At w1LL be Opened for s1gnature 1n May

next."f,f ok

’

“-

2 An aLternat1ve Commun1ty solut1on shouLd not be contemplated for the
t1me be1ng, for the Council: of Europe has completed 1ts work and the A v
Hague Conference will do L1kew1se th1s year. on the other hand, an add1t1onaL

Commun1ty soLut1on could be cons1dered follow1ng the entry into force of the

Counc1L of Europe s convent1on, depend1ng upon the results achweved

*Pf'3; It/woutd be des1rabLe for an effort to be made at an eart1er date to

. ‘* rat1onat1ze, s1mpL1fy and render more 1nc1s1ve at 1nternat1onal
LeveL the role of ‘the" var1ous centralwauthor1t1es currently 1n exvstence :

in the Member States w1th regard to the appL1cat1on of convent1ons

1n c1v1L'and commerc1aL matters. - j*“f"“.;,‘ﬁ T
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