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EXPLANATORY MEMORANDUM

Pursuant to Article 149(3) of the EEC Treaty., the
Commission has decided to submit an amended version of
its proposal for a Council Directive on civil
liability for damage caused by waste (COM(89) 282
final - SYN 217). The amended proposal takes account
of a number of amendments proposed by the European
Parliament (adopted as document PE 146.824 of 22
November 1990) and by the Economic and Social
Committee (0J No C 112, 7.5.1990, p. 23 et seq).

In particular, the Commission has accepted
Parliament’'s proposals to help clarify the wording.
Accordingly, the twelfth recital now explicitly
mentions the eliminator of the waste who, under
Article 2(2c), will be deemed to be the producer in
certain cases. The Commission has also accepted
Parliament's proposal to introduce the concept of
"impairment of the environment", which, rightly,
includes lasting harm to the environment, unlike the
term previously used in certain Community languages.
In addition, the Commission has accepted the proposal
to allow the Member States to decide autonomously,
within a clearly defined framework, such matters as
the right to bring actions, the legal remedies
available and the burden of proof.

Beyond this, the Commission has accepted other
proposals by Parliament, some of them extending
liability, others reducing it. For example, there are
good reasons to extend liability to the exclusive
economic zone on the one hand yet to limit it in cases
where a third party is at fault on the other. Finally,
the Commission has accepted the arrangements proposed
by Parliament concerning financial security for the
producer of the waste, which leave it to the producer
to decide how to cover his liability.

The Commission has only partly accepted the proposal
concerning the right of associations to bring

actions : it found the possibility of allowing
associations to bring an action acceptable but decided
that the proposal failed to make sufficiently clear
reference to the national legisiation as regards the
conditions under which such actions are admissible.

In contrast, the Commission has rejected other
‘proposed amendments, notably the ideas on extending
the proposal to radioactive wastes, on the carrier's
liability and on limiting liability to a set sum.
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Amended proposal for a Council Directive on civil liability for damage caused by waste

(Submitted by the Commission to the Council pursuant to
Article 149(3) of the EEC Treaty)

ORIGINAL PROPOSAL

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European

Economic Community, and in particular Arucle 100a
thereof,

Having regard to the proposal from the Commission,

In cooperation with the European Parliament.

Having regard tc the opinion of the Economic and
Social Committce,

Whereas Article i1 (3) of Directive 8§4/631/EEC ("), as
last amended by Directive 86/279/EEC (°). provides, on
the basis of Article 100 of the Treaty, for action by
the Community to determine the conditons for
implementing the civil liability of the producer in the
case of damage caused by waste, or that of any other
person who may be accountable for the said damage,
and to determine 2 system of insurance;

Whereas the Fourth Environment Action Programme of
the European Communities of 1987 () provides in point
3.3.6 that work on the question of civil liability and
insurance in relaticn to the transfrontier movement of
waste will be completed and proposals will be made:
whercas it also provides in point 2.5.5 that the
Commission will ‘consider the scope for the better defi-
nition of responsibility in the environmental field';

() Of No L 326, 13,12, 1984, p. 31,
) Qf No L 181, 4. 7. 1986, p. 13,
(Y OJF Ne C 328, 712, 1987, p. 6.

AMENDED PROPOSAL

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the Furopean

Economic Community, and in particular Article 100a
thereof,

Having regard to the proposal from the Commission,
In cooperation with the European Parliament.

Having regard to the opinion of the Economic and
Social Commuittee,

Whereas Article 11 (3) of Directive §4/631/EEC ("), as
last amended by Directive $§6/279/EEC (). provides, on
the basis of Article 100 of the Treaty, for acuon by
the Communitv to determine the conditions for
implementing the civil liability of the producer in the
case of damage caused by waste, or that of any other
person who may be accountable for the said damage,
and to determine a system of insurance;

Whereas the Fourth Environment Action Programme of
the European Communities of 1987 (*) provides in point
5.3.6 that work on the question of cwvil liability and
insurance in relation to the transfrontier movement of
waste will be completed and proposals will be made;
whercas it also provides in point 2.5.5 that the
Commission will ‘consider the scope for the beuer defi-
nition of responsibility in the environmenta! field";

() OF Ne L 326, 13, 12, 1984, p. 31
¢} Qf No L 181, 4. 7. 1986, p. 3.
(*) OJ No C 328.7.12. 1957. p. 6.



ORIGINAL PROPOSAL

Whereas disparities among laws of the Member States
concerning - the liability for damage and injury to the
environment caused by waste could lead to artficial
patterns of investment and waste; whereas such a
situation would distort competition, affect the free
movement of goods within the internal market and entail
differences in the level of protection of health, property
and the environment; whereas an approximation of the
laws of the Member States on this subject is therefore
needed; ’

Whereas, since the entrv into force of the Single
European Act, Article 100a has replaced Article 100 as
the appropriate basis in the Treaty for approximating
national provisions that affect the internal market;

Whereas such approximation must be based on a high
level of protection both with regard to the damage and
injury to the environment which may be repaired, and
the conditions that must be fulfilled in order to initate
proceedings;

Whereas Article 11 (1) of Directve 84/631/EEC
requires the producer of waste to take all necessary steps
to dispose of the waste, or arrange for its disposal, so as
to protect the quality of the environment;

Whereas Community action in the field of waste

management seeks to minimize the production and.

monitor the effects of waste, throughout the whole cycle
from production. to disposal; whereas it concerns all
tvpes of waste;

Whereas therefore the Community system of civil
liability in this field should not be limited to damage and
injurv: to the environment that occurs during trans-
frontier movements of hazardous waste:

Whereas this system presupposes the notion of
professional risk:

Whereas the principles established in Arucle 130r (2) of
the Treaty that the polluter should pay and thac
preventive action should be taken cannot. be effectively
implemented in the waste management sector unless the
cost of the damage or injury to the environment caused
by the waste is reflected in the cost of the goods or
services that give rise to the waste; whereas, in view of
the risk inherent in the very existence of waste, the strict
liability of the producer constitutes the best solution to
the problem;

Whereas, however, if the waste has been lawfully trans-

ferred to an authorized disposal installation, estab- -

lishment or undertaking pursuant to Article 9 of Council
Directive 78/319/EEC ('), liability must be transferred 10
the latter: -

(") Qf No L 8. 31 3

1978, p. 4}

AMENDED PROPOSAL

Whereas disparities among laws of the Member States
concerning the liability for damage

pauerns of investment and waste; whereas such a
situation would distort competition, affect the free
movement of goods within the internal market and entail
differences in the level of protection of health, property
and the environment; whereas an approximation of the

faws of the Member States on this subject is therefore
needed;

Whereas, since the entry into force of the Single
European Act, Article 100a has replaced Article 100 as
the appropriate basis in the Treaty for approximating
national provisions that affect the internal market;

Whereas such approximation must be based on a high
level of protection both with regard to the damage

the conditions that must be fulfilled in order to initiate
proceedings; : :

Whereas Aricle 11 (1Y of Directive 84/631/EEC
requires the producer of waste to take all necessary steps
to dispose of the waste, or arrange for its disposal, so as
to protect the quality of the environment;

Whereas Community action in the field of waste
management secks to minimize the production and
monitor the effects of waste, throughout the whole cycle
trom production to disposal; whereas it concerns all
tvpes of waste;

Whereas therefore the Community system of civil
liability in this field should not be limited to damage

Whereas this  system presupposes . the notion of
professional risk;

Whereas the principles established in Article 130r (2) of
the Treaty that the polluter should pay and that
.preventive action should be taken cannot be effectively
implemented in the waste management sector unless the

cost of the damage  op img‘airment of the environment caused
by the waste is reflected in the cost of the goods or

services that give rise to the waste; whereas, in view of

the risk inherent in the very existence of waste, the strict

liability of the producer constitutes the best solution to
" the problem;

Whereas, however, if the waste has been lawfully trans-
ferred to an authorized disposal installation, estab-
lishment or undertaking pursuant to Article 9 of Council
Directive 78/319/EEC (%), liability must be transferred to
the lauer; '

M O Ne 184, 313 1978, n. 43

\ and impairment of the
environment caused by waste could lead to aruhcal

-and
impairment of the environment which may be repaired, and

and
impairment of the environment that eccurs during trans-
Tronuer movements of hazardous waste; ’ _



ORIGINAL PROPOSAL

Whereas. in order to safeguard the injured party’s rights,
the helder of waste must be able 1o identify the

producer, on pain of himself being considered the
producer;

V/'he'rcas effective protection of the injured party
requires that he should be able o claim full redress from
each of the parties responsible for the damage or injuny
to the environment, irrespective of the cstablishment of
the relative liability of the parties;

Whereas the protection of persons and the environment
requires that the producer's liability should not be
reduced bv the involvement of other persons having
contributed to causing the damage or injury to the envi-
ronment: whereas, however, the contributory negligence
of the injured party may be taken into account to assign,
reduce oc disallow such liabilicy;

Whereas the protection of persons and the environment
requires compensation for death and -personal injury;
whereas such compensation should be extended to
damage to property and injury to the environment;
whereas this Directive does not prejudice compensation
for pain and suffering and other non-material damage
pavable, where appropriate, under the law applicable to
the case: . :

Whereas a uniform period of limitation for instituting
compensation proceedings is in the intcrests both of the
iniured party and of the producer;

Y'hereas. to ensure the cffective protection of persons
and the environment. no contractual deregation should
be permitted as regards the liability of the producer in
relauon to the injured panty;

AMENDED PROPOSAL

Whereas. in order to safeguard the injured party’s rights,
the holder of waste must be able to identify the
producer, on pain of himself being considered the
producer: whereas the Directive must’also cover

the liability of the eliminator of waste;

Whereas in cases where the Convention on Civil
Liability for Damoge coused during the Carriage
of Dangerous Goods opplies, the carrier should be
ligble within the limits laid down in the
abovement ioned Convention;

Whereas in the interest of a high level of
protection for the interests of the Injured
porties and of the environment, the Member Stotes
must offer the persons who may bring a legal
action the possibility of requesting measures to
prevent, suspend and/or compensate for the act or
omission which caused or may cause damage to or
impaiment of the environment;

th;cas effective protection of the injured party
requires that he should be able to claim full redress from

each of the parties responsible for the damage or impairmen:
of the environment, irrespective of the establishment of
the relative liability of the paries;

Whereas the protection of persons and the environment
requires that a person's liability should not be
reduced by the involvement of other persons having
recklessly or negligently contributed to causing the
damage or impairment of the environment; whereas,
however, the intent of the injured party to cause
such damage or impairment or contributory negligence
on_his part may be taken into account to assign,
reduce or disallow such liability;

Whereas the protection of persons and the environment
requires compensation for death and personal injury;
whereas such compensation should be extended to
damage to property and impairment of the environment;
whercas this Directive does not prejudice compensation

for pain and suffering and other non-material damage
pavable. where appropriate, under the law applicable to

the case; ’

WYhereas a uniform period of limitation for instituting
compensation proceedings is in the interests both of the
injured party and of the producer;

Whereas, to ensure the effective protection of persons
and the environment, no contractual derogation should
be permitted as regards the liability of any person under

this Directive in relation to the damage or the

impairment of the environment;




ORIGINAL PROPOSAL

Whereas market conditions at present are such that it is
not oppertune to establish a mandatory system ot
Insuranee:

Whereas rules must be laid down at Community level for
compensation for damage and injury to the environment
caused by waste in the event that pavment of full
compensation s not possible,

HAS ADOPTED THIS DIRECTIVE:

Article 1

1. This Directive shall concern civil liability for
damage and injury to the environment caused by waste
generated in the course of an occupational activity,-from
the moment it arises.

2. This Directive shall not apply

— to nuclear waste covered by national law based on
the Convention on Third Party Liability in the Field
of Nuclear Energy (Paris, 29 July 1960) and the
Convention supplementary to the aforementioned
Convention (Brussels, 31 January 1963), as well

as the Protocols attached to these Conventions;

— to waste and pollution covered by national law based
on the International Convention on Civil Liability for
Oil Pollution Damage (Brussels, 29 November 1969)
and the International Convention on the Esuab-
lishment of an International Fund for Compensaton
for Oil Damage (Brussels, 18 December 1971).

AMENDED PROPOSAL

‘ Whereas the liability of the producer and eliminator
_ of waste must be covered by insurance or other financial

. security;

 Whereas rules must be laid down at Community level for L
- compensation for damage + and _impairment of the environmer
_impairment o1

“caused by waste in the event that pavment of full

compensation is not possible,

- HAS ADOPTED THIS DIRECTIVE:

. _ Article 1
1. This Directive shall concern civil liability for
damage «. and impairment of the gnyironment caused by was:

generated in the course of an occupational activity, from
the moment it arises.

2. This Directive shall not apply

— to nuclear waste covered by national law based on
the Convention on Third Party Liability in the Field
of Nuclear Energy (Paris, 29 July 1960) and the
Convention supplementary to the aforementioned
Convention (Brussels, 31 January 1963), as well as the
Protocols attached to these Conventions;

- to damage and:impairment‘of the environment caused
by oil from ships at sea insofar as the question o
liability is requlated by the International '
Convention on Civil Liability for 0il Pollution
Damage of 29 November 1969 as amended by the
Protocols of 19 November 1976 and 25 May ‘1984 and by
the International Convention on the Establishment
of an International Fund for Compensation for 0il
Pollution Damage of 18 December 1971 as amended by
the Protocols of 19 November 1976 and 25 May 1984.
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ORIGINAL PROPOSAL

Article 2

For the purposes of this Directive:

producer’ means anv natural or legal ‘person ‘whose
occupational activities produce waste and/or anyone
who carries out pre-processing, mixing or other
operauons resulting in a change in the nature or
composition of this waste, until the moment when
the damage or injury to the environment is caused;

waste’ means any substance or object defined as
waste in Artcle 1 of Council Directive

75/442/EEC ();
‘damage’ means:

(1) damage resulting from death or physical injury;
(ii) damage to propenty;

injury to the environment’ means a significant and
persistent interference in the environment caused by

a modification of the physical, chemical or biological

conditions of water, soil and/or air in so far as these
are not considered to be damage within the meaning
of subparagraph (¢) (ii).

)

0J No L 194, 25.7.1975, p.39.

.

AMENDED PROPOSAL

3. This Directive shall apply not only to the

territories of the Member States but also to the
exclusive economic zone over which the Member States
enjoy rights and obligations under public international

law.

‘.
!
|
|
!
i
|
|

(1)

Article 2

For the purposes of this Directive:

{(a) "producer" means any person who, in the course of
a commercial or industrial activity, produces
waste and/or anyone who carries out pre-processing,
mixing or other operations resulting in a change
in the nature or composition of this waste;

(b) ‘waste’ means any substance or object defined as
waste  in Council . - Direcuve
75/442/EEC ('); :

(c) ‘damage’ means:
(1) damage resulting from death or physical injury;
(1) damage to property;

{d) "impairment of the environment" means any
significant physical, chemical or biological
deterioration of the environment insofar as this
is not considered to be damage within the meaning
of sub-paragraph (¢)(ii); '

(e) "person" means any natural or legal ber".son as
defined by public or private law;

(f) "eliminator" means a person who carries out any of
the operations listed in Annex II A or Annex II B
to Council Directive 75/442/EEC.

0J No L 194, 25.7.1975, p.39.



ORIGINAL PROPQOSAL

9

2. The following shall be deemed 1o be the producer

‘of the waste in place of the person defined in paragraph
I (a): :

(a) the person who imponts the waste into the
Community, except where the waste was previously
exported from the Community and its nature or

composition was not substantially changed prior 10
It re-importation:

(b) the person who had actual control of the waste when
the incident giving rise to the damags or injury to
the environment occurred: '

(i) if tie s not able within a reasonable period to
identify the producer as defined in paragraph 1

() if the waste is in transit in the Community
without . having undergone there a substanual
change in nature or composition before the
occurrence of the incident giving rise to the
damage cr injury to the environment:

(¢} the person -responsible for the instaliation, estab-
lishment or undertaking where the waste was
lawfullv  transferred to such installation, estab-
iishment or undertaking licensed pursuant to Article
8 of Dircctive 75/442/EEC, Article o of Council
Directive 75/439/EEC (") or Article @ of Directive
78/319/EEC. or approved pursuant to Article 6 of
Council Directive 76/403/EEC ().

Article 3

The producer of waste shall be liable under civil law for
the dainage and injury to the environment caused by the
waste. irrespective of fault on his part

EI; 0J No L 194, 25.7.1975, p.23.

0J No L 108, 26.4.1976, p.4l.

AMENDED PROPOSAL

2. The following shall be deemed to be the producer
! of the waste in place of the person defined in paragraph
1 (a):

(2) the person who imports the waste into the
. . : -

Community, except where the waste was previously

exported from the Community and its natwre or

composition was not substantially changed prior 10
its re-importation:

(b) the person who had actual control of the waste when
the incident giving rise to the damage to or
impairment of the environment occurred, if he is
not able within a reasonable period to identify the
producer as defined in paragraph 1{(a).

(c) the person responsible for the inszallation, estab-
lishment or undertaking where the waste " was
lawfully transferred to such installation, cst;lb-
lishment or undertaking licensed pursuant to Article
$ of Directive 75/442/EEC, Article 6 of Council
Dircctive T3/439/EEC (') or Article @ of Dircctive
78/319/EEC. or approved pursuant to Article 6 of
Council Dirzcuive 76/403/EEC ().

Article 3

1. The producer of waste shall be liable under civil law for
the damage and nmﬁ,o‘rm.h_\‘ the environment caused by the

waste, irrespective of fault on his part. In cases
covered by the Convention on Civil Tiability for

Damage caused during the Carriage of Dangerous Goods

by Road, Rail and Inland Waterway Vessels of
10 October 1989, the carrier shall also be liable

within the limits laid down in the abovementioned-
Convention.

2. The producer shall include in his annual report the
name of his insurers for civil liability purposes.

0J No L 194, 25.7.1975, p.23.
0J No L 108, 26.4.1976, p.41.



ORIGINAL PROPOSAL

Article 4
1 2
The plainitiff mav take legal action 10 obtain:
0 e prefbition or cessation of the o

* causing the
Voo the enviranmend:

thy the reimb

ursement  of  expenditure  arising  from
measures o orrevent the damage or iniurnv 10 the
COVITOEITTYe Y .
(¢} the reimbBurieme ¥ : o
tey the reimbussement of  expenditure arising  from
measires o compensate for damage \\rthm the
meaning of subparagraph (¢) (i) of Article 21y
resteranon of the environment 10 its state

irely prior o the occurrence of injury o the
nioor the reimbursement of cxpenditure

in connecton with measures 1aken o this

ineurred

'
[TV

e for the un‘we

AMENDED PROPOSAL

Article &

1. The national laws of the Member States shall determine

(a)

the person who may bring a legal action in the event

of damage to or impairment of the environment caused

or about to be caused by waste;

the remedies available to such persons which shall

include:

(i) an injunction prohibiting the act or correcting
the omission that has caused or may cause the damage

and/or compensation for the damage suffered;

(ii) an injunction prohibiting the act or correcting
the omission that has caused or may cause impairment

of the environment;

(iii) an injunction ordering the reinstatement of
the environment and/or ordering the execution of

preventive measures and the reimbursement of costs

lawfully incurred in reinstating the environment
and in taking preventive measures {including costs

of damage caused by preventive measures);

(c¢)

the burden of proof on the plaintiff, when affirming

the causal link between the waste on the one hand and

the damage or impairment of the environment suffered

or Likely .o be suffered on-the other hand; the

burden of proof shall be no higher than the standard

gurden of proof in civil law;

whether and to what extent damages for loss of profit

or economic loss may be recoverable.




ORIGINAL PROPOSAL

2. With regard 1o the restoration of the eavironment

provided for i paragraph 1 (d), the plaintiit, in the case
of iniurny o the cavironment. may seek such restoranion
or the reimbursement of expenditure incurred to this end
exvepr when:

— the costs substantially exceed the benefit arising for
the environment from such restorauon, and

— other alternative measures to the restoration of the
environment may be undertaken at a substanually
lower cost.

In this later case, the plaindff may seek the implemen-
tation of these other measures or the reimbursement of
the expenditure incurred to this end.

3. As regards injury to the environment, the public
authorities may take the legal action provided for in
paragraph 1 (a), (b) and (d).

4. Where the law in Member States gives common-
interest groups the right to bring an action as plainuff,
they may seek only the prohibition or cessation of the
act giving rise 10 the injury to the environment. If,
hawever, they have taken the measures provided for in
paragraph 1 (b) and (d). they may seck reimbursement of
the expenditure resulting from such measures.

AMENDED PROPOSAL

With regard to reinstatement of the environment,
as provided for in paragraph 1 (b) (iii), the
plaintiff may seek such reinstatement or the
reimbursement of expenditure incurred to this end
except when: ’ '

the costs substantially exceed the benefit arising
for the environment from such reinstatement and

other alternative measures to the reinstatement of th

environment may be undertaken at a substantially
lower cost.

In this latter case, the plaintiff may seek the
implementation of these other measures or the
reimbursement of the expenditure incurred to this end.

3.

Common interest groups or -associations, which have

as their object the protection of nature and the
environment, shall have the right either to seek any

remedy under paragraph 1{b) or to join .in legal

proceedings that have already been brought. The

conditions under which the interest groups or
associations defined in the previous sentence may

bring an action before the competent authorities

shall be laid down by national legislation.




ORIGINAL PROPOSAL

5. This Directive shall be without prejudice to
national provisions relating to non-material damage.

6. ' The plaintiff shall be required to prove the damage
or injurv to the environment. and show the over-
whelming probability of the causal relationship berween
the producer's waste and the damage or. as the case mav
be. the injury to the environment suffered.

Article 5

Where, under this Directive. two or more producers are
liable for the same damage or the same injury to the
environment, they shall be liable jointly and severally,
without prejudice to the provisions of national law
concerning the right of redress.

Article 6

}.  The producer shall not be liable under this
Directive if he shows that the damage or injury to the
environment results from force majeure as defined in
Community law.

2. The producer shali not be reiieved of liability by
the sole fact that he holds a permit issued by the public
authorites.

(a)

AMENDED PROPOSAL

This Directive shall be without prejudice to
national provisions relating to non-material
damage.

Article 5

Where, under this Directive, two or more persons
are liable for the same damage or the same
impairnent of the environment, they shall be liable
jointly and severally. .

This Directive shall apply without prejudice to the
provisions of the national laws of the Member States
concerning the right of redress.

Article 6

No liability shall attach to‘any person if he proves

that, in the absence of fault on his part:

the damage - or impairment of the environment was
caused by an act or omission of a third party with

(b)

the intent to cause such damage or impairment; or

the damage to or impairment of the environment
resulted from force majeure as defined in Community
law.

The producer shall not be relieved of liability by
the sole fact that he holds a permit issued by the
public authorities.



ORIGINAL PROPOSAL

W’i'lhout prejudice 0 the provisions of national law -
concerning the rnight of recourse. the liability of the
croducer shall not be reduced when the damagc or

miury o the environmen: is caused bath by the waste
and b\ an act or omission of a third party.

The liability of the producer mav be reduced or
\’1110\\ ed when, having regard to-all the circumstances,
the damage is caused both b\ the waste and the fault of

the lmurcd party or of any person for whom the injured
[arty s responsiblc.

5
:.

Article 8

The liability of the producer arising from this Directive
may not be limited or excluded in relation to the injured
merson by anv contractual provision limiting his lability
ar excmpung him from liability.

Article 9

L. Member Stuates shall provide in Lhur legislation that
aking of legal procccdlnos under this Directive shall be
carred upon expinv of a period of three vears from the
"\lL on which the party taking legal action vunder Article

P (1) (2) beeame aware or should have become aware of
s., damage or ..1|ur\ to the environment 1nd of the
‘dentity of the producer.

Dircctive shall nor affect Member States’
ovisions on the suspension or interruption of the limi-
aton period.

2. This
rr

- 10 -

AMENDED PROPOSAL

Article 7

No liability for damage or impairment of the

environment caused by waste shall attach to the

eliminator ‘if he can prove that, in the absence of

fault on his part, the producer of the waste

deceived him as to the true character of the

consignment of waste which caused such damage or

ippairment; in such an eventuality, liability shall

rest with the producer.

The liability of any person may be wholly or
partially waived if he can prove that the damage

or impairment of the environment has been

caused in whole or in part by the injured party or

by any employee or agent of the said party.

Article B

The liability of any person arising from this
Directive may not be limited or excluded by any
contractual provision limiting his liability or
exempting him from liability.

-
nr

Article 9

Member States shall provide in their legislation tha
any legal proceedings under this Directive shall

be barred upon expiry of a period of three years
from the date on which the person taking legal
action under Article 4{1) became aware or should
have become aware of the damage or impairment of
the environment.

This Directive shall not affect Moember S:ates’

3F O\\\IO')': N kh{_ <U<DCX‘\SIO'\ or mterr\_o'xon 0: I}‘C fimt-

wauon period.



ORIGINAL PROPOSAL

Article 10

The sight ro 1ake 'egal action under this Dirccuve shall
be L\-I{‘"LH fied upon the expiry of a period of 30 vears
from the date on which the incident giving rise to the
damage or injury 10 the environment occurred. unless in

the meantime proceedings against the party liable for the
damage or iniure to the enviconment have been
instituted.

Article 11
fne Louncdl acirg ona propesal from e Commission,

shail determine by 31 December 1992 a1 the latest the
conditions o be applied and the means w0 be used in
order 1o provide compensation for the damage and
mun o the environment covered by this Directive in
the cvent that:

— the person liable under this Directive cannot be iden-
tfied,

— the person liable is incapable of providing full
compensation for the damage and/or injury caused.

Article 12

This Directive shall not affect:

(2) any rights which may be relied upon by the plaintiff
under this Directive or under international
conventions on civil liability for the carriage of
dangerous goods in force at the relevant time;

(b) any  rights established by the international
Convention on Limitation of Liability for Mariume
Claims (London, 19 November 1976).

L]

- 11 -

AMENDED PROPOSAL

Article 10

The right to take legal action under this Directive
shall be extinguished upon the expiry of a period of

30 years fron the date on which the incident giving
rise to the damage to or impairment of the environment
occurred, unless in the meantime proceedings against
the party liable for the damage or_impairment of the
environment have been instituted.

Article 11

1. The liability under this Directive of the producer,
“who 1n the course of a commercial or industrial
activity produces waste, and of the eliminator
shall be covered by insurance or any other financial

security.

2. The Council, acting on a proposal from the Commissior
shall determine by 31 December 1992:

- _common rules governing the situation arising
(i) where the person liable is incapable of
providing full compensation for the damage °
and/or impairment of the environment caused or

(ii) the person liable under this Directive cannot
be identified.

In this regard the Commission shall study the
feasibility of the establishment of a 'European
Fund for Compensation for Damage and Impairment of
the Environment caused by Waste'.

Article 12

This Directive shall not affect any rights established
by the International Convention on Limitation of
Liability for Maritime Claims (London, 19 November 1976).
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"ORIGINAL PROPOSAL

Article 13

This Directive shall not apply to damage or injury to the

environment arising from an incident which; occurred .

before the date on which its provisions are implemented.

Article 14

1. Member States shall bring into force, not later than
I January 1991, the laws, regulations and administrative
provisions necessanv to complhy with this Directive. They
shall forthwith inform the Commission thereof.

2. The provisions adopted pursuant to paragraph |
shall make express reference to this Directive.

3. Member States  shall  communicate to the
Ceommission the texts of the provisions of national law
which they adopt in the ficld governed by this Direcuve.

Article 15

This Directive is addressed to the Member States.
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AMENDED PROPOSAL

Article 13

This Directive shall not apply to damage - or impairment of t

environment arising from an incident which occurred
befgre the date on which its provisions are implemented.

Article 14

1. Member States shall bring into force, not later than
[ January 1991, the laws, regulations and administrative
provisions necessarv to comply with this Directive. They
shall forthwith inform the Commission thereof.

~

2. The provisions adopted pursuant to paragraph 1
shall make express reference to this Directive.

3. Member States shall  communicate to  the

Commission the texts of the provisions of national law
which theyv adopt in the field governed by this Direcuve. .
Article 15

This Direcuive is addressed to the Member States.
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