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COUNCIL DIRECTIVE
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Amended proposa! for a Councl! Dlrective
on the legal protection of computer programs
(presented by the Commission pursuant to Artlcle 149
paragraph 3 of the - EEC Treaty).

Oon- 5 January 1989, the Commlsslon presented to the Council Its
proposal for a Councili directive on the- legal protection of computer
programs. : . '

~ The: Economic and Soclal Committee dellivered an oplnlon on the

proposal on 18 October 1989.

The European Parllament, consuited under the cooperatlon procedure,
discussed the proposal In detall In Its Commlttees and on July 9/10
1990 debated the report drawn up on behalf of the Committee on Legal
Affalrs and Citlzens' rights by Mme Salema, voting In support of the
proposed directive as amended by Par!lament on 11 July 1990.

The amended proposal for a Directive presented by the European
Commission is Intended to take Into account the Opinion of the
Europesan Parllament.

The amended proposal contalns three major modificatlons to the
original. proposal.

(a) As regards the scope of protectlion glven by the applicatlion of
copyrlght to computer programs, the orlglnal proposal has been
abrldged and simplified as proposed by the European Parliament to
make clear the baslc doctrine of -cbpyrlght law which the
Directive seeks to apply. That doctrine, wldely applied in the
Jurisprudence of the Member States even If not always articulated
expllicitly In each natlonal leglislation, is that copyright
protection only applles to the expression of an Idea or
principle, and not to the Idea or principle litself.

(b) As regards the exclusive rights of the author to prevent the
per formance of certain acts In relatlon to a copy of his work,
the amended proposal clarifles the position of the lawful
acquiror of a copy of a computer program; It further ensures that
the |lcensee may perform at least the otherwise Infringlng act of
reproducing the program In order to load It and run it in a



’icémpﬁter'fbk'the DurboSe_6f?1Ws:lnthdéd{Use.7O£hen acts -not

strictly  necessary for -Use _remaln subject to- control by the:

" ‘rrghtholder .

(c)

Similarly, the act of making a back-up copy of the program'ls to
be aliowed if It is necessary for the use of the program.

Where "a copy of a program has been sold, or where the Ilcencs
does not contaln speclflc contractual provisions, the additlon of
the words “the correctlon of errors" makes expllclit that In
particular the correctlion of 'errors by the lawful acqulror In
order to malntaln his normal use of the program is no longer to
be made subject to the authorlzation of the right hoider, In
response to concern expressed in the European Par!iament as
regards the malintenance of the program. '

In clarlfylng the position of the user of a copy of a program [t
has also been explicltly stated, for the avoldance of doubt, and
also In response to concern expressed In the European Par!lament,
that a lawful acqulror of a copy of a program can not be
prevented from studying the program. This was not the Intended
purpose of the original proposal of the Commission. The amended
proposal makes clear that non-infringlng means can be used to
study how the program works and to derive Information from It
without committing a breach of the author‘s exclusive rights.

In response to concerns sxpressed by the Europsan Parllament and
by part of the Industry, a further exception to the author's
exclusive rilghts for the purpose of creatlng an interoperable
program has been accepted.

Computer programs have to Interoperate wlith hardware and other
software In order to perform thelr functions and In order to form
systems and networks. If a manufacturer wlishes to Interconnect
his products with others suppllied by a different manufacturer he
may need Information from that manufacturer about how hls

. products are designed to interconnect.

Such Informatlion may be at the present time usually availiable
through materlals suppl!led by manufacturers or by the growing
move towards the use of publicly available "open standards’' where
the means to Interconnect have been standardized and are
descr |bed and documented by international standards bodles.
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However if Information Is not forthcomlng or |f the deslgn for
the means of Interconneéflon is a non-standard proprletary one,
manufacturers could find ‘themselves unable to derlve sufficient
detalled Information wlthout commltting acts which technically
violate the author's exclusive rights to prevent the reproduction
and transiation of hls program. These acts of reproducing and
translating the object code version of the program, which Is the
version normally supplled to the public, back into a language
representing something more 1ike the original source code In
which the programmer devised the program are often referred to
loosely as ‘reverse englineering’ the program.

Although a dominant suppilier who refused to make Iinformation
avallable to provide for Iinteroperability between programs or
beetween programs and hardware could be subject to the
appiication of the competition rules under Articies 85 and 86 of
the EEC Treaty, the Commission has been persuaded that the
origlnat proposal, which left the matter'of 'reverse'englneerlng'
not explicltly regulated, lacks sufficlent clarity. It s
therefore proposed that an additional Article 5bls dealing with a
derogation allowlng ‘reverse englneering’ of programs for the
purposes of Interoperabillity of the program should be added.
A Nothing In this Directive should prevent however the ‘reverse
engineering’ of a program, whether incorporated Into hardware or
not, under the conditions of Article 5bls for the purpose of
Iindependently creating an Interoperable program, wherever it may
be Incorporated.

in adopting a Iimitative approach to the "“reverse engineering"
question the Commission has now clearly excluded that the acts of
reproduction and translation can be performed for other more
general purposes such as study, research or private use,
Irrespective of whether such acts are committed In the work place
or at home. The Commisslion has also clearily re)ected the Ildea
that adaptation of a program should be outside the control of the
rtght holder In any clrcumstances other than those .provided for
In Article 5. This is all the more Important to note since
‘reverse englneering’ does not requlire that adaptations of the
original work be made; but only that the form of the code be
modified by the act of translating it Into other types of
comput ing languages than the machine code version In which It has
been supplled.

A few other milnor linguistic changes have been introduced to take
account of comments which have indicated a need in some Instances
to bring the text of the orliginal proposal closer to the language
of the Berne Convention. '



Commentary on the recitals

No amendments to recltals were adopted by Parliament. The
Commisslon has introduced additlonal recltals as approprlate
toc correspond to the additions or amendments to Articles of
the Dlrectlvo;b :

Commentary on the Articles

Article 1

in conformity with the oplinion of the European Parliament,.
Article 1.1. now contains a reference to the..provislions of
the Berne Convention for the Protection of Llterary and
Artistic Works In order to make clear that protection of
computer programs by copyrlght as ltliterary works brings
programs clearly within the scope of this 'Iinternational.
conventlion. The proposal also takes up the clariflcatlon
proposed by Parilament that preparatory deslgn work leadlng
to the development of a computer program is protected as a
computer program provided that the nature of the preparatory
work 1s such-that a computer program can result from It at a
later stage. :

Paragraph 2 of the orliglnal proposal has become redundant by
virtue of the amendments of the Parllament to paragraph 1
which the Commisslon has accepted.

Article 1.2.

The Commlssion has accepted the amendment of the Parliament-
to the text of Article 1.3. of the orliginai proposal whlch

re—-states, In a simptified form, the general principle of
copyrtght law on which the scope of protection of this
proposal 1Is based. That pringiple |Is the following:

copyright protects the way In which an idea |s expressed,
but does not glve a monopoly In the idea lItself. A second -
author may take up-an ‘idea whlch he has found: In an exlsting .
work and re-formulate It, us.ing a different expression, and
acquiring hls own:copyright In that new expression. The text
proposed by the Parilament makes. clear that this copyright
principle is to be applled to every part - of a program:

It Is therefore a formulation capable of being interpreted



by natlonal courts across a broad range of situations. The
amended proposal corrects . an transiatlion error In relatlion
to the origlinal Portuguese text In some'language versions of
the amendment proposed by the Parllament In the phrase
‘tncluding Its Interfaces’ which, for the avoidance of
doubt, should read ‘Including those which underlile its
Interfaces’'. '

Article 1.3.

The Commisslon’s orliglnal proposal In lIts Ar§1c|e 1.4.,

Indicated that the normal criteria regardlng“ihe orlglnatlity
of llterary works shoutld be appllied to computer programs.

There has been a clear expression of concern“ln many circles
that, absent a more - speciflc definition of wvat these
criteria should be Iin relation to computer programs

existing dlvergences as regards the threshold:for

ellgibitity for protection as a work would b

The Parllament has proposed a ciliarification ihat to quallify
for protectlon as a llterary work the only - r‘qulrement to be
met should be that the program is the authoris c
intellectual creatlon. A computer program should not have to
meet any additional requlirements, as to, for}' Its

aesthetic or qualltative merits.

Articlie 1.4b has been deleted from the Comml;
proposal, In llne with the view expressed bj
that the present rapldly evolving state of t:
allow a sétlsfactory definltlon of oomputer

sion’s orlglnal
the Parllament
e -art does not
enerated works

and It would therefore be premature to regu ,te'thls aspect
of the protection of computer programs expllclt!y In the

present Directive.

Article 2.

.

This Article Is Intended to regulete the qudﬁtlon of the
authorship of programs in -the context of solﬁfauthorshlp,
Joint authorship, authofsnlp under a contraoiifor the
commlsslioning of a work, and authorshlp of a Work-under a
contract of employment. The Parllament has proposed a number
of clarifications which the Commlisslion has a. cepted as far
as possible.




The Commlission has In thls respect foliowed the oplinion of
Parllament Iin not seeking at this stage to harmoni{ze the
more general lIssues relating to authorshlip by legal persons '
and of collective works, but merely recognlizing that
different regimes of authorship may exlist, especlally In
relation to the ownership of rights In collectlive works.

The Commission has |lkewise folliowed the oplinlon of
Parllament In respect of computer programs created In the
context of employment, to make c¢lear that the employer will
be entitled to exercise the economlic rights Iin a program
created by an employee In the execution of his dutles. The
addlitlon of the term ‘economic’ serves to ldentify more
expllicitly that moral rights fall outside the scope of thils
paragraph. : '

Article 2. paragraph 5 of the original proposal has been
deleted as a consequence of the deletlion of Article 1.4b of
the original text.

Article 3

No amendments were proposed by the European Parliament.

Article 4.

The amended proposal takes Into account the suggestion of
Parlilament to make more expliclt that because the acts of
loadlng, displaylng, running, transmlisslion or storage do at
the present time Involve an act of reproduction of‘the
program, and since all kinds of reproduction, both permanent
and temporary are technicailly a violation of the author ‘s
rights In the program, any such reproductlion requlres the
authorilzation of the rightholder.

The Commission’'s amended proposal also adopts the wording of
the Parliament’'s amendment to Article 4b to bring the text
more In conformity with the wordlng of the Berne Conventlion
on adaptation, translatlon, arrangement and 6ther
alteratlions of a program.



This does not represent a change In substance since the
speciflc provisions of the Explanatory Memorandum of the
orlgina! proposal Indlcated that the term 'adaptation’ had
been used to cover all forms of translation or other changes
to the program. '

Article §

The amended proposal takes up the simplificatlion of the

Commisslon’'s original text suggested by the Partiament. The
phrase "sold or made available to the public other than by a
written |lcence agreement signed by both partles" Is

replaced by "when a copy of a computer progr?m has been
sold". : -

In order to make clear that the provisions of Article 5.1
altlow a purchasor of a computer program In p?rtltular to
correct any errors In order to malntain hlsgbwn contlinued
use of the program In accordance with Its Ihtended purpose,
the orlginal proposal has been rendered more explicit on
this point, to take Into acdcount the concérhé of the
Parliament In respect of maintenance of the?program.

Similariy, for the avoldance of doubt, paradfaph 2 of
Article &5 of the amended proposal now Indlca&es that If the
licence does not ¢ontaln expliclt provlslonSias regards
these restricted acts, the provisions of pa&hgraph 1 apply.

In any event, minimum acts necessary for thd;llcencee to be
able to use the program, nameily loading thejprogram and
running It, cannot be excluded by the con;ratt atthough the
circumstances In which those acts are to be performed wlll
stli!l be subject to contract If the rightholder so wlshes.
So, for example the licence to use a copy of a program may
not prohlblit the licensee. from running the_bfogram at all in
any clrcumstances, but {t may f(imlt Its'use‘io a épeclflc
machine or Iimpose other similar restrictions. '

As suggested by the Parllament, the amended broposaI also
permits the makling of a back-up copy to the extent necessary
for the intended use of the orlginal. :



The Commisslon has lilkewise reflected In its amended
proposal thse Oplnion of Parllament In respect of the use of
programs In non-proflt making public litbrariles.

A further provision has been Incorporated Into Article 5 of
the amended proposal in 1ine with the opinlon of Parilament.
'Paragraph 5 Is intended to make clear that a person who has
a right to use a copy of a computer program Is not
prevented, as some commentators have suggested, from

studying how the program functions. The form in which a
computer program is usually supplied Is not readity
accessible to the human user. It Is In a form known “as

object" or “machlne-readable" code, which, even when
rendered visible to the human observer, is difficult to
decipher In large quantitles. Nevertheless, as the program
Is run, a person skliled In the art may observe and test the
functioning of the program by a varlety of means, Including
the use of electronic testing and monitoring technlquesf

The use of such technliques does not Involve reproducing,
transtating or adapting the program. Such technliques do not
therefore Infringe the author's rights in his program.

The amended proposal makes clear that If a person has a
right to use a program, that right must incliude at least the
abillty to load and run the program. During such running of
the pregram any non-infrlnglng act necessary to observe,
study or tqst the functlioning of the program may be carried
out. i

If In addition to loading and running the program, the user
Is also entlitted to display, transmlt or store the program,
he may observe, study or test the functloning of the program
during these coperations also. He may not, however, clalm
rights to perform acts beyond these necessary for use or
permlitted under the llicence merely |In order to carry out
addltionatlt study of the functlonlng of the program.



Articlie Sbis

This new Article of the amended proposal reflects a concern
first volced by the Parllament, widely debated among
'|nterested circles, and evehtually_resolved'by the
Parllament after a varlety of amendments contalning many .
common elements had been proposed. '

The problem which this Article addresses stems from the
nature of the computer program'h(ghllghtéd'lh'the context of
Article 5 paragraph 5 above._thatils to say, the fact that
1t cannot be easily "read" by a human user... .

However , a computer program may bd requlred. to interconnect
and Interact with other computer programs, for example, an
appllications program wlith én'operatlng system. In order for
the creators of computer programs.to undersfand how thelr
creatlons can Interconnect and Interact wilth those of
others, they must be able to percelve In detal!l how the
first manufacturer has provided for the exchange of data
between his program and other programs.

In many Instances the creator of the orlglinal.program willi
have made avallable through publlished manuals or on request,
sufflicient Information about the parts:of hls program whose
functlon Is to provlide for Its Interoperation with other
programs. In other lnstandes. the design of these parts of
-the program wll|l be standardized and pubiictly documented for
all creators of programs to work to a common agreed
Interface speclfication.. In a certaln number 'of cases It
may be that IiInformation is not forthcoming by elither of
these means. In such cases the creator of-the'OTlglnal
program, by withholding Information from competltofs. can
ensure that only he can supply the range -of other programs
which will !nteroperéte wlth hls original program. . i



Artlicie 5 paragraph 5 Is Intended to perm!it much of the
information required for the purpose of interoperabitity to
be derltved from observation, study or testing of the program:
without committing Infringements  of the author’'s exciusive
rights. These techniques wil! be adequate In many
circumstances. However, where their use does not produce
sufflclioent Information and where other non-infringing means
such as the use of publicly avallabtlte material er published
documentation is also Inadequats, the Commission’'s amended
proposal ensures, that as a last resort, a person having a
right tc use a copy ©f a program may commit acts of
reproduction and translation of the machins-readable form of
‘the cods |In which the copy'has been suppliied without the
authorization of the right holder, subject to certain
limitations.

Iin this way, the amended proposal provides a safety
mechanlism by which an Iindependsntly created program can be
made to be Interoperable with an existing program, even when
the creator of the existing program has chosen not to reveal
to thlrd partites the speclfications of the Interfaces whose
functlion is to provide a means of Interconnection with
other elements of a computer system.

The Commission’s amended proposal takes into account almost
every element of the numerous amendments proposed durlng the
procedure leading to the European Parliament’'s opinion.

However the amended proposal of the Commisslion cannot follow
exactly the wordlng of the amendment accepted by the
Partiament In |ts oplnion. Although that amendmsent contains
many elements which the Commisslon’s amended proposal aiso
contains, certain key elements are missing from the text of
the Partiiament.

On two points of substance the Commisslion’s amended proposal
does not therefore reflect the text of the amendment adopted
by Partlament. These polnts concern the scope of the
derogation for Interoperable programs to be created, and

the maintenance of programs.



The Commléslon accepts that a derogatlon to the normal rules
of copyright may In some'clrcumstances be Justifled If acts
are performed without authorization of the right ho|der.
provided that the derogatlon comes Into play when non-

infringing means are not available. There seems to be no
justiflcatlon for a pollicy which permits authors’ rights to
be Infringed when clrcumstances do not demand 'It. The

amended proposal therefore limlts the appllcatlon of the
exceptlion to clircumstances where non-Infringing means are
not adequate. ’

The amended proposal also makes clear that the purpose of
allowlng such an exceptlion Is to encourage fhe development
of a coherent Interoperable product range so that users and
‘consumers can connect elements of a system from different
manufacturers together through standard, publicly avallable
Iinterface connections. It Is preclsely to avold the rlsk
that products would be developed in a non-interoperable
fashion that this exception has been admltted. If now it
werae fo be'avallable to provide Incoherent points of
attachment between different manufacturers, It'WOu1d
exacerbate rather than cure the broblem of interoperabillty,
for users. The prombtloﬁ of open. systems would be rendered
more difflcult rather than enhanced.

The Commission’s amended proposal therefore restricts the
application.of the derogatlon to those parts-of the orliglnal
program whose functlon Is to provide for Its Interconnectlion
with other elements In a system. It does not permlt the
user of a program to reproduce and transiate parts of the
program which are not relevant .to 1ts Interconnection with
other programs.

Second, the purpose of thls-derogation Is to allow the _
Independent creation of a program which can interconnect and
Interact with an existling prepgram.. It follows 'that the
creator of the second program will need, having created his
work, to ensure that It always functlions In the way It was
Intended to functlion. ' '



If the manufasturer of the orlginal program changes the
characteristics In Its interfaces, the second Independentiy
created program may no longer function satisfactorily. The
second creator may therefore need to repeat his study and
analyslis of the means of Interconnectioma of the original
program any number of times |n order to maintain the
Interoperabtlity of his own program.

-However, this derogatton Is not Intended to provide a means
by which a lilcensee can perform acts such as enhancement or
updating on the original program, which would entalt
performance of the restricted acts of reproductlion,
translation or adaptation. To 2ailiow performance of all or
any of these acts under the pretext that they are for the
"malntenance® of the program would be unacceptabdle.

Article 6

No amendments were proposed by the European Parlilament.

Article 7

The Commission’'s amended proposal! does not follow the Illine
taken by the Parltament. In tts oritginal proposal!l the
Commlission had wished to Indicate its preference for a
single term of protectlon of 50 years from the date of
creation, lrrespective of whether the work was created by a
natural or legal person or as a collective work. However,
such a term does not correspond to the terms currentily
provided for under the Berne Conventlon. Strong opposlition
has been manifested to such a departure from the
internationally recognized term of the life of the author
plus 50 years following his death or In the case of
anonymous or pseudonymous works, of 50 years from the flirst
publlicatlon of the work.



On the Issue of term of protection therefore, the amended
proposal reverts to a positlion which Is In conformlty wlth
the Berne Convention. In view of the strong pressure on the
Commisslon to change Its text on this point to remalin
compatible with the Internatlonal convention, |t Is not
possible to accept the amendment of Parliament as an
acceptable substitute.

However the Commission can accept the Parlliament’s
suggestion that the perlod would start on the 1 of January
of the year followlng the relevant .event. )

Article 8

The Commissi{ion’s amended proposal follows the Improvements
suggested by the Parliament. )
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Original Proposal

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing
- the Buropean Economic Community and In
particular Article 100a thereof.

-Having regard to the proposai frem the
Camisslon, '

i cooperatlon with the Eurcpean
Par { |ament o

Having regard to the cpinion of the
Ecoromic and Social Comittee,

Whereas camputer programs are at present
ot clearly protected In all Menber
States by exlisting leglislation and such
protection, where it exists, has
different attrlbutes;

Whereas the development of comuuter
programs redulres the investment of
considerable human, technical and
financlal resources while camputer
programs can be copled at a fractlion of
the cost needed to develop them
independently;

Amended Proposal
THE COUNCIL OF THE EUROPEAN OOMMNITIES,

mdx;nged .

unchanged



Orlginal Proposal Amended Proposal

Whareas camputer programs are playing an unchanged
increasingly Important role In a broad

range of Industries and omuxfer program

technology can accordingly be consldered

as belng of fundamantal importance for

the Communlity‘s industrial development;

Whereas certaln differences In the legal  unchanged
protection of camputer program offered

by the laws of the Member States have

direct and negative effects on the

functloning of the common market as

regards oomputer programs and such

differences oould well became gfeater

as Member States Introduce new"legls—

lation on this subject;

Whereas existing dlfferences having such unchanged
effects need to be ramoved and new ones

.prevented fram arising, while

dlfferences not adversely affecting the

functioning of the common market to a

substantial degree need not be removed

or prevented fram arlsing;

Whereas the Comunity's legal framework unchanged
on the protection of computer programs

can accordingly in the first Instance be '
limited to establ!ishing that Member
States should apoord protection to.

-t

by
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Original Proposal

camputer programs undar ocopyr ight law as
_ titerary works and further In

estabi Ishing who and what should be
protected, the exclusive rights on which
protected persons should be able to rely
in order to authorize or prohibit certain

acts, and for how long the protection E

should apply;

Whereas the Community Is fully comitted
to the promtlion of International
standardization;

Whereas the function of a computer
program Is to communicate and work
together with other components of a
ocomputer system arxt with users and for
this purpose a logical and where
appropr late physical Interconnect fon:
and’ Interaction Is requlred to permit
alt elements of software and hardware to
work ‘wl th other software and hardware: and
. with users In all the ways they are
Intended' to: functlon:

Amended Proposal

¥hereas for the purpose of this
Directlve the term “Camputer program®
shall ~Include programs In any form, '
including those which afe Inoo;porated_
Into hardware; that this term also
Includes preparatory de;elgw work
leading to the dsvelopment of a

- camputer program provided that the

nature of _the‘.prepavra'tory work Is.such
that a computer program can result fram -
it at a later stage; -’ :

Whereas in respect of the criteria to be
applled In determining whether or ot a
carputer program Is an orlginal work, no
tests as to the qualltive or aesthetlc
merits of the program érmld be appl led;

unchanged
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Original Proposal ' Amended Pr.'oposal

The principles describing any Whereas the parts of the program which
such means of Intercomection provide for such intercomnectlion and |
and interaction are generally Interaction between elements of

krow as “an Interface”. Where software and hardware are gererally
the specification of Interfaces krnown as "“linterfaces".

constitutes -Ideas and principles

which under lie the program, Whereas thls functionat Interconnetion
those ldeas and principles are . and Interactlon is general Iy known as
rot copyrightable subject matter. "Ihteroperablllty": whereas such

Intercperability. can be defined as the
ability to exchange Information and to
mutually use the Informatlon which has
been exchanged. »

Whereas for the avoldance of doubt it -
has to be made clear that only the
expression of a oamutervprogran Is
protected and that ideas and principles
o which under { e any element of a program,

/ including those which underlle Its
© STt Interfaces, are rot protécted by

copyright under this Directive;

Whereas In accordance with this
principle of copyright, to the extent
that loglc, algorithms and programming
languages canprIse ldéas and principles,
those ldeas and principles are rot
protected under -this Directive;



Or iginal Proposal -

Amended. Proposal

Whereas, In accordance with the
degislation and Jur Isprudence of- the
Member States and the international

copyr Ight conventlons, the expression of

‘those ldeas and principles Is to be

protected by .copyright.

Whereas the excluslive rights of the

- author to prevent the unauthor lzed

reproduct lon of his work have to be-
subject to a |imited exception In the

.case of a computer program to allow the -

reproduct lon technically necessary for - -
the use of that program by -its. lawful
acquiror;

Whereas a-person having a right to use a -

camputer program should not be prevented . -

fram performing acts necessary to
observe, study or test the functlioning -
of the program provided that these acts
do not infringe .the copyright In the
program;

‘Whereas the unauthor ized reproduction,

- ‘tr'ars‘lat‘lon;. adaptation or -

transformatlon of the form of- the cods
in which a copy of a comuter- program

“ has :been made aval lable .constltutes an - -

. Infringement -of -the excluslve rights of -

the .author;



Orlginal Proposal
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Amended Proposal

Whareas, nevertheless, circunstances may

. exlst when such a reproduction of the:

ocode and translation of Its form are
Ind|spensable to obtain the mééssary
Informat lon to ensufe that a new
Intercperable progra’ﬁ can be created or

can function;

Whereas It has therefore to be
considered that in these 1imited
circumstances, performance of the acts
of reproduction and translation by or on
behalf of a person having a right to use
a copy of the program Is legitimate and‘
compat Ible with falr practice, and must
tHereforevbe deemed not to require the
author Izat fon of the rightholder;

Whereas such an excep_tlon to the
author’s eicluslve rights may.not be
applied in a way which prejudices the
légltlmate Interests of the rlightholder,
or which conflicts with a normal

exploitation (_)f. the program;



OrIginal Proposal

whereas protection of computer programs
under copyright laws should be without
prejudice to the application in

appropr late cases of other forms of

protection;

HAS ADOPTED THIS DIRECTIVE

- aw

Amended Proposal

Whereas in order to remain In accordance
with the provisions of ths Berme

Convent lon for the Protection of
Literary and Artistic Works, the term of
protection should be the |ife of the
author and fifty years fram the first of
Jaruary of the year following the year
of his death, or in the case fo an

. anonymous o pseudonymous work, 50 years

fram the first of January of the year
following the year in which the work |s
first published.

unchanged

wWhereas the provisions of this Directive
are without prejudice to the appiication -
of the campetition rules under Articles .
85 and 86 of ‘the EEC Treaty if a

- dominant supplier refuses to make

‘informat ion available which is necessary
for Interoperability as defired in this -

Directive;

Whereas the provisions of this Directive

- shauld be without prejudice to specific

requirements of Comunity law already
enacted In respect of the publication of
interfaces In the telecamunication
sactor or Decisions of the Council .

. relating to standardization in the fleld

of informatlon techrnology and
telecomunication;




OR |GINAL PROPQSAL

CHAPTER 1

Article 1

ObjJect of protection

1. Member States shall protect computer.
programs by conferring exclusive rights
in accordance with the provislons of
this Directive.

2. Exclusive rlghts shall be conferred

by the provisions of copyright laws.

Protection shall be accorded to computer

programs as |lterary works.

AMENDED PROPQOSAL

CHAPTER 1
Article 1

ObJect of protection

1. In accordance with the provisions
of this Directive Member States
shall protéct computer programs, by
copyrlght:téé literary works within
the meanlng of the Berne Convention
for the Prbtectlon of Llterary and
Artistic wérks; For the purposes of
this Dlreéijve-the term ’'computer
progfams"ghall include thelr

preparatoﬁiideslgn material.




ORIGINAL PROPQSAL

Protection In accordance with this
Directlive shall apply to the
expression In any form of a computer
program but shall not extend to the
Ideas, principles, loglic, algorithms
or programming languages underlyling
the program. Where the speclflcatlon'
of Interfaces constlitutes ldeas and
principles which underlle the
program,‘thoée ldeas énd princliples

are not copyrightable subject matter.

. 4.(a) A computer program shall not be

protected unless It satisfles the
same conditions as regards lIts
orliginality as apply to other

literary works.

{b) Programs generated by means:-of a
computer shall be protected
insofar as they satlsfy the
‘conditions lald down in 4(a)

above.

AMENDED PROPOSAL

2. Protection In accordance with
this Directive shall apply to the
expression In any form of a computer
program. ldeas and principles which
underlle any element of a computer
program, Including those whlich
underiie Its Interfaces, are not
protected by copyright under this

Directive.

3. A computer program shall be
protected If it Is original In the
sense that It Is the author’s own
intellectual creation. No other
criteria shall be applled to
determline Its elligliblility for
protection.

Deleted -
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ORIGINAL PROPOSAL

Article 2

Authorship of programs

1. Subject to the following paragraphs,
the author of a computer program Is the
natural person or group of natural

persons who has created the program.

2. In respect of computer programs
created by a group of natural persons,
the exclusive rights shail be exerclsed
in common unless otherwise provided by

contract.

3. Where-a:éomputer program Is created
under a contract, the natural or ‘legal

person who commissioned the program

shall be entitled to exercise all rights

In respect of the program, uniess -

otherwise provided by contract. = .

AMENDED PROPOSAL

Articte 2

Authorship of programs

1. The aUtpor of a computer program
shall be fhe natural person or group
of natural persons who has created
the program or, where the
legistation of the Member Stats
permlts, ‘fhe fegal person
designated as the rightholder by
that leglistlation. Where collectlve
wdrks are Egcognlzed by the
Ieglslatlod;of a Member State, the
pefson-conéldered by the leglsiation
of‘the'MemEer State to have created
the Wbrk-shéll_be deemed to be Its

author . o

Unchanged FZ

Unchanged.ﬁ;



ORIGINAL PROPOSAL

4. Wnere a computer progfém I5 created
In ihe course of employment, the
employer shail be entltled to exercise
all rights in respect of the program,

uniess otherwise provided by contract.

5. In respect of programs which are-
generated by the use of a computer
program, the natural or legal person who
causes the generation of subsequent
programs shall be entitied to exercise
all rights In respect of the programs,

unless otherwise provided by contract.
Article 3

Beneficlaries of protection

1. Protectlion shall be granted to all
natural or. legal persons elliglbie under
national copyright legisiation as

applled to literary works.

2. 'n the case referred to In Article
2(2) the computer program shall be
protected In favour of all authors If at
least one author is a beneflclary of
protection In accordanée with paragraph
1 .of this Article.

AMENDED PROPOSAL

4. Where a computer program Is
created by an employee in the

executlion of his dutles or followling

the Instructions glven by hls
employer, the employer shall bs
Entltled to"axerclse af] economic
rights in the program so created,
unless otherwise provided by

contract.

Deleted

Article 3

Beneflclaries of protection

Unchanged

- ‘Unchanged



ORIGINAL PROPOSAL

Article 4

Restricted acts

Subject to the provislons of Article 5,
the exclusive rights referred to In
Article 1 shall Include the right to do

or authorize: .

a) the reproductlion of a computer

péogram by any means and In any form,’

In part or In whole. Insofar as they

necessitate a reproduction of the

program in part or In whole, loading; .

viewing, running, transmisslon or

storage of the computer program shall.

be consldered resiricted acts.

b) the adaptation of a computer program

c) the distribution of a-computer
program by means of sale, llcensing,
lease, rental and the Importation for
these purposes. The rilght. to control the
distribution of a program shall be
exhausted In réspect of'rts‘sale and lIts
Importation following the flrst ‘
marketing of the program by the right

holder or with his. consent.

AMENDED PROPOSAL

Article 4

Restricted acts

Subject to the provislons of Article
5, the excluslve rights of the:
author shall Include the right to do

or to authorize

a) the reproduction of a computer

program by any means and in any

-form, In'parf or In whole, and for

whatever_purpOse; In so far as they

- necessitate a permanent or temporary

-reproduction-of the program,

loading, displaying, running,
transmission or storage of the
computer program shail! be subject to

authorization by the-righthotlder;

'b) the .translatlion, adaptation,

arrangement and any other alteration
of a computer program and the

reproduction of the results thereof;

Unchanged



ORIGINAL PROPOSAL

Article 5

. Exceptions .to the restricted acts

. Where a computer program has been
sold or made avallable to the public
other than by a written llcense
agreement slgned by both partles, the
acts enumerated In Article 4 (a) and.
(b) shatll not require the
authorisatlion of the rightholder,
insofar as they are necessary for the
use of the program. Reproduction and
adaptation of the computer other than
for the purpose of Its use shall
require the authorization of the

rightholder.

AMENDED PROPOSAL

Article §

Exceptions to the restricted acts

1. When a copy of a computer
progfam has been sold, the acts

referred to In Article 4(a) and (b)
shall not require the authorlzatlon

by the rightholder where they are

- necessary for the use of the program

by the lawful acquiror In accordance
with Its intended purpose, Including

for error correction.

2. The provisions of paragraph 1
shall also apply to a |icensee when
the {lcence to use a copy of a
computer program does not contain

speclific provisions dealing with

‘such acts. The |lcence may not

prevent the loadling and running of a
copy of a coﬁputer program necessary
for Its use by the licenses In
accordance with Its Intended

purpose.



ORIGINAL PROPOSAL

. Where a computer program has been :

sold or made available to-the public

1by means other than a written llcense
agreement signed by both partles, the
exclusive right of the rightholder to

authorize rental shall not be
exercised to prevent use of the
program by the publlic In non-profit

mak ing public libraries.

AMENDED - PROPOSAL

3. _The.maklng of a back-up copy by
a person having a right to use the
program may not be .prevented by
contract Insofér as I@ is necessary

for that use.

4. Where a copy -of a computer

.brogram has_been'made tawful ly

avallable tqﬁihe publlc and in the
absence of contractual provisions to
the contrary; the right to authorlze
rental shall.not be exerclsed to

prevent normal use of the program in

—.non-profit maktng pubtlic IIbrafies.

§. Subject to the provisions of

Article 4(a) the person having a

-'right 'to-use-a copy of a program

shall be entitled, without the
author izatlon of the right-holder,
to observe, study or ‘test the
funcflonlng of'the program In order
to determfne.the.ldeas, principles

and other elements which underlie

. the program and which are not

A.protectedfby-copyrlght, If he does

so while perforhlng any of the acts
of loadlng,'dlsplaylng, running,
tranémlttlng5or storIng the program
which he Is entitled to do. -



ORIGINAL PROPOSAL

L]

AMENDED PROPOSAL L

Article Sbls

1. Notwlthstanding contractua!
provistons to the contrary, the
author ization of. the owner of the
rights shall not be required. where
reproduction of the code .and-
translation of Its form-are - -~
Indispensable to achleve the
creation, malntenance or- functloning
of an Independently created
Interoperable -program, -provided that -

the folilowing conditlions are met :.

a) these acts are performed by the
1lcensee or by énother person
having a right to use a copy of
a program, or on their behaif by

a person authorised to do so;

b) thg Information necessary to
achieve interoperabliity has not
previously been publléhed, or
made avallable to the persons
referred to In subparagraph a);

and

c) these acts are confined to the
parts of the orlglinal program
which are necessary to achieve

interoperability with It.
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AMENDED PROPOSAL

2. The provisions of paragraph 1 of
this Article shall not permit the
Informatlon obtalned through Its

application

a) to be used for goals other than
to achleve the Interoperablllty
of the lndependently created

program-‘v'

b) to be glven to others, except
when necessary for the
lnteroperablllty of the
Independgntly created program;

or

c) to be used for -the creatlon or
marketlﬁb_of a-program.whilch-
lnfrlng§§ copyright In respect
of the’éfjg1na1 program, and in
partlcu?ér of a program
substantlally simllar in Its

expresslon

C 3. 1n accordance wtth ‘the

provlslons of the Berne Conventlon

for: the protectlon of - therary and

,-Arttst!c works, the provislons of .
*thls Artlc “f

may not be Interpreted-'

In such a way as to ailow Its

appllcatlon ;o;be used in a. manner

- whlch unreasonably prejudlces the

rlghtholder s Iegltlmate intarests

or confllcts w!th a normal

exploltatJonvof.the computer T

program.



ORIGINAL PROPOSAL AMENDED PROPOSAL
’ Artlcle 6 0 TArticle 6 ¢
Secondary Infringement Secondary Infringement
t. It shall be an Infrlngement of the Unchanged

~author’s excluslve rights In the
computer program to IMport; possess or
deal with an infringing copy of the
program, knowlng or having reason to . B

believe it to be an ‘Infringing copy of

the work.

2. It shall be an Iﬁfrlngement of the Unchanged
author ‘s exciusive rights In the '
computer program to make, import,

possess or deal with articles Intended

specifically to~fac1llitate the removal

o} clrcumVantlon of any techhlcal means

which havé been app!led to protect a

program.
Artlclq 7 Article 7
Term of .protection _ Term of protectloﬁ
‘Protection shall.be granted for fifty Protectlon shal! be granted for the -
: years from. the déte pf.creatlon,’_ : life of the author and for fifty .

years after his death; where the
computer program Is an anonymous or .
pseudonymous work, the term of
protection shall be fifty years from
the time that the computer program
Is first lawfully made avallable to
the pubiic. The term of protection
_shall be deemed to begin on the -
first of January of the year
following the above mentloned
events.
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CHAPTER 11

Article 8

Continued appllcation of

other legal provisions

The provislons of this Dlrecflve
shal | be without prejddlce to any
legal provisions concerning patent
rights, trade marks, unfalr
compeiltfon, trade secrets or the law
of contract Insofar as such
provislons do not conflict with the
principles lald down In the present

Directive.

. The provisions of this Dlrectlve are
applicabte also In respect of works

created prior to (date In article 9)

¥

" AMENDED PROPOSAL

CHAPTER 1

Article 8

Cont I nued abpllcatlon of

other legal provislions

1. The provislons of thls Directive
shall be wlﬁhout prejudice to any
other Iegalfprovislons such as those.
concerning bétent rights, trade
marks; unfaﬁf competition, trade
secrets, bfdtectioh of seml-
conduétor>§q6ducts or the law of

contract .

2. The prov}s!ons'of this Dlrective
are épplicaqge also to programs
created prior to 1 January- 1993
wlthout—préi@dlce to any acts .

comcluded'ahd“rlghts acqutred-before

that date.:




ORIGINAL PROPOSAL AMENDED PROPOQSAL
CHAPTER (11 CHAPTEB i
Article 9 Article 9-
Final provisions ' Final provisions
1. Member States shall bring into force Unchanged ;

the laws, regulations or administratlive
provisions needed in order to transpose

this Dlrective by the 1st of January

1993.

- 2. Member States shall ensure that they 2. Member States shall communicate
communicate to the Commission the to the Commission the provisions of
texts of the provislons of natlional naticnal law which they‘adopt in
law which they adopt In the fleid order to transpose this Directlive.

covered by this Directive.

Article 10 : . o Article 10
This Directive Is addressed to the : . . Unchanged
Member ‘States. e '
.. Done.at Brussels For. the Counci i

The President
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