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PART FIVE

FREEDOM TO PROVIDE SERVICES

Free movement in broadcasting

Services " (Paragraphs 1 and 2 of ArticLe 60)

The EEC Treaty does not just cover goods but aLso services. 
devotes a whoLe chapter, Chapter 3, to "Services , from ArticLe 59
to 66 of Part Two of the Treaty entitled " Foundations of the
Community

" .

Paragraph 1 of Arti cLe 60 of the Treaty defines the concept of
services" as follows: "services shaLL be considered to be
services" within the meaning of the Treaty where they are normaLLy

provided for remuneration, in so far as they are not governed
by the provisions reLating to freedom of movement of goods

, capitaLand pe rsons

" .

Two questions have to be answered in the Light of this definition;
is broadcast i ng a good or a servi ce? I f it is a servi ce , is it
a service provided for remuneration?

Good or servi ce?

In the Sacchi case, the Latter argued 1 that a television signal
was a good , both as a form of energy (simi Lar to electrical energy)
and as the product of inteLLectuaL activity (intangible asset).It had monetary vaLue and couLd be the object of trade. 

Transmissionof advertisements was an accessory to the broadcast products and
promoted their marketing.

However a broadcast is not a material , tangible asset but a set
of activities. As a result it is not a product but the provisionof services. It also does not comprise any transaction or movement
i nvo l vi ng goods.

The Court came to the same conclusion:2 "
In the absence of express

provision to the contrary in the Treaty, a television signal must
by reason of its nature, be regarded as provision of services.
For this reason, after having accepted that the service was
remunerated, the Court ruLes that:3 " The transmission of teLevisionsignals, incLuding those in the nature of advertisements

, comesas such , within the ruLes 6f the Treaty reLating to services. However

~155/73 / 1974 7 409, at 421 to 425.
Sacchi at 428; ground 6.
Sacchi at 432, operative part , para. 1.
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trade in materiaL , sound recordings, fi Lms, apparatus and other
products used for the di ffusion of teLevi sion signaLs is subject
to the ruLes relating to freedom of movement for goods.

In the Debauve case, the Court confirmed its opinion and added: 
There is no reason to treat the transmission of such signaLs
teLevision broadcasts 7 by cabLe teLevision any differentLy.

The same is true for the transmission of televi sion signals via
sateLLite. It is not the means of transmission which is important
but its aim which is to provide a service.

Servi ce for remuneration

Paragraph 1 of Article 60 defines services as foLlows: " Services
shaLL be considered to be " services" within the meaning of this
Treaty where they are normaLLy provided for remuneration
Paragraph 2 goes on to clarify this as follows: "Services" shall
in particular include: (a) activities of an industrial character
(b) activities of a commercial character (c) activities of craftsmen
(d) activities of the professions. These four types of activity
are therefore examples of services which are normally provided
for remuneration.

It foLLows from the word " in particular" that there are activities
other than those of an industrial or commercial character, provided
by craftsmen or by the professions which are normally for
remuneration and that the EEC Treaty aLso wishes to include them.
The Danish , Dutch , EngLish , French and Italian versions of
paragraph 2 stress this fact by adding to the term " in particular
the following verbs "omfatter

, "

omvatten

, "

include

, "

comprennent"
and " comprendono , whereas the German version using the verb "gelten
is open to severa l interpretations. The broad or main concept
is therefore that " services are normalLy provided for remuneration
The Treaty thereby wishes to include alL activities performed
on an independent basis for remuneration regardless of whether
or not they are considered for the purposes of the Law of one
or more Member States and/or Community Law as of an industrial
or commerciaL character , provided by craftsmen or the professions.

One can therefore disregard whether and to what extent broadcasting
should be viewed as an activity of an industrial or commercial
character andlor as an activity of the professions. However
the express inclusion of the Latter type of activity has a dual
significance. Firstly, that this type of activity should also
be viewed as a service performed for remuneration, in which the
aim is indeed to obtain i.ncome but not however to make the largest
possible profit. The concept of remuneration does not necessari ly
also include the notion of profit or any Like intention.

Secondly, the emphasizing of the activities of the professions
shows that the EEC Treaty does not just want to cover economi 
activities but also independent activities of all types of professions
which notably means those. in the heaLth , legal counselling, education
arts and science , the press and broadcasting spheres. This also
incLudes journaLism and cultural activities. Therefore, persons
exercising these activities should enjoy freedom to provide their
services (together with the freedom of estabLishment or , if they
are employed, freedom of movement).

Case 52/79 r1980 7 833, at 855 , ground 8.
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Pursuant to paragraph 1 of Arti cLe 60 the sphere to whi ch the
services performed belong - whether for aLL broadcasts or a specific
broadcast - is unimportant , as is the purpose for which they are
provided. As for paragraph 2 of Article 52, it is unimportant
whether this purpose or field is of a commercial, social , cultural
or other character or whether it covers all these areas , whether
the content of a broadcast is informative, editorial , educative
entertaining or for advertis fng purposes. The only decisive
factor is whether broadcasting activity is normaLLy provided as
a service for remuneration.

A service is provided for remuneration when it is paid for. According
to paragraph 1 of Article 60 it is of no significance whether
the recipient of the service pays the provider of the service
directly, or indirectly through a third party or whether a third
party pays for the servi ce and in return receives a further servi 
for that payment. There is no need for there to be any legal
relationship between the provider and recipient of the service.
Even in economic terms there is no need for a reLationship of
service and counter-service to exist between them.

Paragraph 1 of Article 60 does not deal with what form the payment
should take , i. e. infulfi Lment of a contract , as a contribution
by a member of an association, as a fee, as a levy assimi lated
to a tax , as a transfer from putt i c funds corresponding to the
levies or fees raised on the recipients of the service. Remuneration
can therefore in this sense be public in character, based on public
La,,!, or private and based on private law. It may be provided
for a private , profit-making service or activity or for one that
is public and based on public law.

Finally, according to the provisions of paragraph 1 of Article 60,
it is sufficient for the service to be "normally" provided for
remuneration. Therefore, exceptions , such as the exemption
or non-coverage of specific categories of recipients of the service
or lump sum payment of the remuneration, do not in any way affect
the inclusion of services under the requirement for free movement.

In order to ascertain whether broadcasting is provided for remuneration
within the meaning of paragraph 1 of Article 60, reference must
be made to national provisions. The following is a summary of
those provisions, further details may be found in Part Four.

In Luxembourg and, with respect to the IBA, in the United Kingdom,
broadcasting is first and foremost paid for with the proceeds
from the granting of broadcasting time to the advertising industry
(Part Four, A and E). In the Netherlands , approximately 75% of
broadcasts are provided in return for broadcasting fees levied
by the State and contributions by members of private associations
and organizations and approximately 25% are financed by advertising
revenue (C). In Italy, RAI broadcasts are mainly provided in
return for subscription fees Levied by the organization itself
and in addition paid for with revenue from the granting of airtime
for advertising. CabLe broadcasting is simiLarly provided for
remuneration (B). In Greece , ERT 1 provides its broadcasts mainly
in return for fees and the company is als.o financed, for approximately
20%, by revenue from advertising (K). The German "Land" broadcasting
authorities ' primary means of remuneration is the Levying of broadcasting
fees on their audience. Their second means of financing their
broadcasting activities is via advertising (more than 30% for ARD, and
approximately 40% for ZDF, see H above).

In Denmark , DR' s broadcasts are provided in return for a tax Levied on
the use of radio and television sets (1). The BBC' s television
programmes in Britain are paid for with funds from the national 121
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budget. These funds cor respond to the counterva lue of the fees
coLLected by the Post Office from owners Df television sets in
order to license thei r use CD. In Ireland , approximately 50%
of the RTE I S broadcasts are financed in a simi lar way as the BBC I S

and the other 50% from advertising revenue. Cable television
is also provided for remuneration (F). In France less than 50%
of television broadcasting is paid for by the transfer and dividing
up of the funds obtained from the tax levied by the State on owners
of television sets for the right to use them and mqre than 50%
is financed from television advertising (G). In Belgium, 90%
of broadcasting is provided in return for funds from the budgets
of the three Linguistic communities , the source for which is the
fees Levied by a State administration (RTT) on the receiving apparatus.
The remaining 10% comes from the various commercial activities
of the broadcasting authorities. Cable broadcasts are provided
in return for subscription fees (D).

This all goes to show that television programmes are remuner.ated
in all Member States. They are provided, either directly or
indirectLy, in return for payments made by citizens, accepting
the services supplied by the broadcasting organization(s) and
receiving broadcasts using the appropriate apparatus, or in return
for payments from the advertisers, or in return for both types
of remuneration. Paragraph 1 of Article 60 does not concern itself
with who pays the remuneration, whether it is the end-user (broadcast
audience) , the broadcasting organizations themselves , the sponsors
of programmes (e. g. an advertising company) or the relayers of
broadcasts (e.g. a cabLe company) , or a combination of several
of the above. It is also unimportant whether all the recipients
payor only those who receive the service in the country in which
it is provided. It is therefore of no consequence for example
if the broadcasting audience is not confined to receiving broadcasts
for which it pays fees. It is sufficient that the service is
normally" provided for remuneration.

Even in Member States in which the broadcasting fee takes the
form of a licence fee or tax on the use of reception apparatus,
this represents in actual fact a legally based service provided
by the recipients of broadcasts to the broadcasting authorities,
in remuneration for the broadcasts. The concept of remuneration
for the purposes of paragraph 1 of Article 60 includes all types
of revenue from broadcasting. It therefore includes State revenue
from fees or taxes on viewers and listeners and private income
from subscriptions or individual payments or from the granting
of airtime for advertising. Whether the programme is actually
heard andlor seen by the recipient , has as little effect on the
fact that the fee or tax is in the nature of a remuneration as
it would for a private subscription. Simi Lady, the fact that
the fees or taxes are in the main determined by the State , that
this decision is not devoid of pol itical considerations and that
they are very frequently brought together into a Lump sum, does
not preclude them from constituting remuneration for the broadcasts
provided.
For all these reasons broadcasts are services or activities provided
for remuneration and thus services within the meaning of the EEC Treaty.
The Court reached the same conclusion in the Sacchi case:

' "

the absence of express provision to the contrary in the Treaty,
a television signal must , by reason of its nature, be regarded
as provision of services. Although it is not ruled out that
services normally provided for remuneration may come under the
provisions relating to free movement of goods , such is however the case,
as appears from Article 60, only in so far as they are governed by

1Case 155/73 r19747 409, at427 ground (emphasis added). 122
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such provisions. It foLlows that the transmission of television
signaLs, including those in the nature of advertisements , comes
as such, within the rules of the Treaty relating to services

II. Establishment of the provider of the service in a Member State
other than that in whi ch the recipient is establ ished
(Article 59(1))

Article 59 calLs for the abolition of " restrictions onfreedcm
to provide services within the Community ... in respect of nationals
of Member States who are establ ished in a State of the Community
other than that of the person for whom the servi ces are intended"
Whereas the definition of a service given in paragraphs 1 and
2 of Article 60 does not contain any transfrontier component -
neither with regard to the service or activity or the remuneration -
and consequently covers all services in the Community regardless
of whether they are provided and received in one and the same
or in differing Member States , paragraph 1 of Article 59 forbids
restrictions only on internal or transfrontier services covered
by Article 60 which involve the provider of a service who is estabLished
in a Member State other than that of the recipient.

Therefore, restrictions on broadcasts, both the provider and recipient
of which are established in the same Member Stat~ do not come
under Article 59. At Least a small proportion of potential recipients
of broadcasts must be established in another Member State. 
must therefore be possible to receive the broadcasts there.

In the event of broadcasting over the air waves, this is often
the case. This primari ly appl ies to areas along intra-Community
borders , i. e. between BeLgium and Luxembourg and the Netherlands

. between the latter and Germany and France, between Germany and
France , France and Italy, Denmark and Germany and Ireland and
the United Kingdom. planned satellite broadcasting will considerably
extend the transfrontier dissemination areas (see Part 1
Section III B).

On the other hand difficulties are caused when it comes to deciding
whether programmes broadcast from another country and then relayed
by cable internally are ~overed by Articles 59 and 60. The
customary and most common case in practice is that of programmes
being broadcast over the airwaves by a broadcasting company in
another Member State being pi eked up by a cable company with the
aid of a special antenna , amplified and simultaneously relayed
unaltered in their entirety by cable to the cable company
subscribers. The question is whether this procedure can be
viewed as a whole and is thus covered by paragraph 1 of Article 59
and paragrapti"5Tand 2 of Arti de 60, or whether it should be
broken up into different services, each of which must meet the
requirements of both sets of provisions , in order for the liberalizing
requirements of Article 59 to be applicable to the whole case.

.." !)
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Relay by transmitter and relay via cable as two separate
servi ces

Thi s latter argument was put forward by several parti cipants in
Debauve 1 and Coditel/Cine VOg The relevant service performed
by the foreign broadcasting organization is the broadcasting of
the programme. This comes to an end at the limits of the 'natural
reception zone of the transmitter. This service remains totally
unaffected by any of the restrictions on the additional service
provided by the national cabLe company. This is because the
service of the original broadcasting organization can be provided
only to the extent made possible by technical constraints. The
cable company s service consists of picking up the broadcasts
and relaying them to its indigenous viewers. Since the viewers
were situated outside the natural reception zonE:! of the foreignbroadcaster , the fact that the foreign transmitter was insufficiently
powerful to reach them made this a new service.

The relationship between the nationaL cable company and national
cable subscribers amounted to the provision of a service for
remuneration (Article 60(1)). The provider and recipient of
the service were , however , established in the same Member State
and therefore the provisions of paragraph 1 of Article 59 did
not app ly.

The requirement for establishment in two different Member States
(Article 59(1)) did exist in the relationship between thE:! foreign
broadcasting organization and the national cable company. However
there was neither a legal nor commerciaL relationship between
the provider and recipient of this service. One-way services
could be considered as services within the meaning of Article 59.
But the provi der of the servi ce wouLd then have to apply a
user-specific treatment , viz. his broadcast would have to achieve
the aim of appeal ing to viewers on the other side of the frontier.
This is not the ~ase here. In addition and above all , no service
is provided for remuneration between the broadcasting organization
and the cable company and therefore paragraph 1 of Article 60
does not app ly.

Where programmes of an advertising nature were involved
, services

within the meaning of Articles 59 and 60 were provided in the
reLationship between the foreign broadcasting organization (provider
of the servi ce) and the nationaL sponsor of the advertisements
(recipient of the service). In this case services between persons
in differing Member States were being performed for remuneration.

Relay by transmitter and relay via cable as a single service

The first argument , according to which the relationship between
the foreign broadcasting organization and the national cable subscribers
constituted for the purposes of the Treaty a singLe service, wasput forward by other participants in both of these cases.

Accordingto them ArticLe 59 did not confine itself onLy to services between
persons established in differing Member States. The purpose of
Article 59 was the freedom to provide services even across
intra-Community borders, not just freedom for providers of services1 -

Case 52/79 l 1980 833, 838 to 848.
Case 62/79 1980 881 , 886 to 889.
Debauve and Coditel/Cine Vog.

1~4



- 111 -

to carryon their activities. This only actually came into
application if the foreign broadcasts were also intended for national
viewers. Any national restrictions on the broadcasting activities
of foreign broadcasters were covered by Article 59. Theseprovisions also covered any national restrictions on the activities
of foreign sponsors of adver ti sements by foreign broadcasters.In addition the wording of Article 59 meant that a restriction
On the activities of the provider of a service establ ished in
another Member State did not necessari ly have to be involved.
It was suffi cient for the restri ction to have an effect " " anational of one of the Member States established in another
Member State. It was suffi c i ent for the substance of the servi ce -the foreign broadcast - to originate from another Member State.

The Court contented i tsel f with stating that: 1 "
It should beobserved that the provisions of the Treaty on freedom to provide

servi~es cannot appLy to activities whose relevant elements are
confined within a singLe Member State. 

Whether that is the
case depends on findings of fact which are for the national court
to estab l ish.

The Commission restated the following opinion:2 "Television signalsbroadcast by bodies exercising a non-
gratuitous economic activity

constitute the provision of services within the meaning of
Article 59 of the Treaty where those signals are transmitted and
picked up in the form of radio waves outside the territorial Limits
of the country where the broadcasting station is situated

, therebeing no need for remuneration to be paid directly to the provider
of the service by the recipients (cable television distributors
and television viewers) located outside those Limits.

(a) Provider , recipient , remuneration

The grounds for the above opinion are as foLlows.
Following

the judgment in the Sacchi case4 no doubt remains that a television
broadcast is a service for the purposes of Article 59 and
paragraph 1 of Article 60. In the case in question the relevant
service is the television communication 

(programme) provided by
the broadcasting organization. The recipients of the service
are first and foremost those in the country of the broadcasting
organization, which is therefore established in the same countryas its viewers. In this respect paragraph 1 of Article 59 doesnot apply. The viewers do however provide remuneration.
Paragraph 1 of Article 60 is therefore fulfilled. 

This is becausethere is no requi rement in thi s paragraph for the 
servi ce to betransfrontier. A service is being provided for remuneration.

Secondly, there are recipients of the service who are cable viewers
establ i shed in another Member State. Thi s means that therequirements of Article 59 are met. 

They also provide remunerationbut to the cable company. In this respect , therefore , paragraph 1of Article 60 does not apply. However
, it is sufficient , withinthe meaning of paragraph 1 of Article 60, for the provider of

the television broadcast - the foreign broadcasting organization -
normaLly" to be remunerated for its service

, in this case by

1 -Debauve 52/79 1980 833, at 855 , ground 9.
Coditel/Cine Vog 62/79 1980 881 , at 890.See part of t~ Commission

s observations in Coditel/Cine
155/73 r-1974 I 409, at 428, ground 6.

Vog at 889.

'1~~
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the viewers established in its own country. Thirdly, the national
cable company is also the recipient of the foreign broadcast.
In this respect it comes under the provisions of Article 59.
However, the table company often makes no payment to the broadc.asting
organization. But then paragraph 1 of Article 60 doE!s not require
tran~frontier remuneration nor remuneration from each recipient
of the service. It is suffici-ent for payments to be made by
viewers in the country in which the broadcasting organization
is Located.

In thE! words of Mr Advocate-Genera l Warner: "The purpose of
the definition of " services " in that Article is to identify the
kinds of services to which the Treaty applies and in particular
to exclude those that are normally provided gratuitously. TeLevision
broadcasting is financed in different ways 

.... 

some 

.... 

out
of fees some out of 7 advertising revenue; and some 7 .... partly

from ~the one and partly I from 7 the other. The question
here is whether television br-oadcasting as such is a service of
a kind to whi ch the Treaty applies. The method of financing
particular broadcasting organizations or particular broadcasts
cannot be relevant to the answer to that question. The decisive
fact is that television broadcasting is normally paid for
e. remunerated, in one way or another. The conclusion must

therefor.e be that it is a service of a kind to which the Treaty
appl ies , no matter from whom in any parti cular case payment may
come or may not come. It is therefore irrelevant whether the
fact that the service crosses a frontier is remunerated, what
is relevant is whether the broadcast i ng or~ani zati on concerned
is basically remunerated for its broadcasting service.

(b) The basic nature of broadcasting

In conclusion , the basic nature of television (and radio) broadcasting
argues in favour of considering the relationship between a foreign
broadcasting organization and national cable viewers as a service
within the meaning of Articles 59 and 60. Whilst normally services
are provided and received at one and the same place - the provider
visits the recipient or vice versa - or at all events in two
specified locations , that of the provider of the service and that
of the recipient (for example in insurance by correspondence or
telephone advisory services) , broadcasting is by definition not
bilateral and LocaLized, but of a multilateral nature, covering
Large surfaces and travel ling over wide areas.

It does not have one single, but many recipients. These receive
the broadcast i rrespect i ve of whether it is intended for them.
A broadcast may be picked up regardless of the intentions of the
broadcasting organization. The fact that broadcasts may be received
over a wide area is not an unavoidable side effect but a natural
and te~hnicalLy inevitabLe offshoot of broadcasting, particularLy
with sateLlite broadcasting.

Broadcasting from ground-based or airborne transmitters is , for
these reasons , to be considered as being provided for any person
who is able to pick it up, either directly through an individual
aerial or community antenna , or indirectly via a central antenna
and cable company network.

Oplnlon 0 Mr Advocate-General Warner del ivered on 13 December 1979
in Debauve 1980 7 860, at 876.

12-
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In addition broadcasting is not Local but regional in nature.
A broadcast , as a re.sul t of the very techni quesused to propagate
it, has a natural reception zone. When broadcasting is via
ground-based transmitters, this zone is small but with satellites
it is significantly Larger. Since a broadcast is propagated
through the air, it cannot follow country frontiers for both
technical reasons and because of natural Laws. The signaLs spi II
over frontiers. By its very nature, therefore , broadcasting
is a transfrontieractivity.

Its international nature is a major factor in overcoming obstacles
to the freedom to provide services or broadcasts between
Member States which is one of the main aims of the Community
(Article 3(c)). This aim of Community activity ought not to
be forgotten when interpreting Articles 59 and 60. reception
of broadcasts on the other side of a frontier on an aerial and
relaying them over cable does not alter the international nature
of the service, nor interrupt it , but on the contrary reinforce
it. The cabLe network represents an extension of the receiving
aeri al and therefore remains an accessory to it. It is used
to relay one and the same original broadcast without alteration.
In so far as the cable network company does not diffuse its own
programmes, but only provides a technical service , the Legal position
is unaffected. This continues to apply for c:iS long as cable
relay is only a substitute for normal reception with a domestic
TV aerial.

For all the above reasons the whole process of broadcasting by
a foreign broadcasting organization to a national viewer comes
under Arti c les 59 and 60 and should be regarded as a Liberalizing
service within the meaning of the Trec:ity.

Transmi ssion by mi crowave link, long-distance cable or
telecommunications satellite and relay through cable as
a single service

What was said in the last paragraph also applies where the cable
operator receives with his equipment the wireless broadcast intended
for the public , not in the form of signc:ils broadcast via a
ground~based or airborne transmitter, but as signaLs broadcast
via a terrestrial microwave link, a telecommunications satellite
or a long-di stc:ince cable.

The cable operator makes use of such technical means mainly in
cases where it is only in this way that he can receive (either
at all or in the necessary quality) the broadcasting organization
programme at the place where hi s receiving equipment is si tuated
i.e. in cases where the receiving equipment is beyond the range
of the signals broadcast- by the relevant broadcaster. However
the cable operator also receives off-air by aerial the signals
directed to him by microwave Link or telecommunications satellite.
Only in the case of Long-distance cable does he not receive them
off-ai r by aerial.

A slightly different type of arrangement , but one which must also
be inc luded under thi s heading, involves those not uncommon cases
in which the aerial of the cable operator s receiving equipment
is set up at a (considerable) distance from his cable network
and the signals are transmitted from there to the cable network
by long-distance cabLe or off-air by microwave Link.

,"'/
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From the point of view of Community law, it makes no difference
how the cable operator receives the broadcast and relays it to
his subcribers. It is not a question of concepts, distinctiQns
and value judgments laid down in broadcasting and telcommunications
Law. Under Articl~s 59 and 62, protection is afforded to the
free cross-frontier movement of the broadcast as such , once it
is broadcast and its reception is technically possible on the
other side of the internal frontier. The decisive factor is
the origin of the broadcast in one Member State and its reception
in another. How the signals cross the internal frontier within
the Community or are fed into the cable system in the country
of reception is irrelevant.

Whether the broadcast is brought from the broadcaster to the cable
distributor via transmitter andlorby Long-distance cable, microwave
l ink or point- to-point satellite and distributed through the cable
network to the recipients, it is not a different broadcast or
one that has been changed a Long the way, but one and the same
service which has merely been transported in a different manner.
Its free movement from provider to recipient is protected by Community
law i rrespect i ve of how it is conveyed.

Articles 59 and 62 both guarantee freedom to provide services
to the extent that such provision is possible on the basis of
the technological state of the art , that is to say, in this context
to the extent that broadcasts from other Member States have become
rec.eivable by one or more means of transmission.

For these reasons , it does not matter for the purposes of Community
law whether the final r.ecipients live in the broadcaster s service
area or at least within his "natural" reception area, that is
to say whether they can receive the broadcast off-air with an
individual aerial , whether weak or powerful. If any such criterion
were applied , it would mean relegating cable transmission to the
level of a substitute for individual reception and robbing it
of its main function, which is to make the broadcasts accessible
to additional groups of recipients Living at some distance away.
Articles 59 and 62 provide as comprehensive territorial and personal.
protection as is technically possible for the free cross-frontier

f..J"ovl~jOri of broadcast iny serv-ices and accordingLy they also protect
the individual right of the provider of the broadcasting service
to provide it for all recipients who can be reached using the
technology avai lable.

Consent to the cable relay of copyright domestic programmes
abroad as a further servi 

The situation existing at the time of the Debauve and CoditellCine Vog
cases , in whi ch there were no proper legal relationships between
the non-Belgian broadcasting organizations on the one hand and
the Belgian cable companies on the other (see the third paragraphof (1) above) has changed since 1 July 1983. Now, the Belgian
cab le compani es pay ei ght German , Bri t ish , French , Luxembourg
and Dutr.h broadcasting orq;:mi7ations remuneration for their ronspnt lu lilt; It;ld)/ Of tile l.of..Jyr 19t1l fJroYlolJllfles brOddccist outside Belgiumand picked up in Belgium. This relationship between a foreign
broadcasting organization and a domestic cable company, this granting
of performing rights for remuneration, involves a further service
wi thin the mean ing of the fi rst pari'Jgraph of Art i de 59 and thefi rst paragraph (and subparagraph (b) of the second paragraph)
of Article 60, one which is additional to the service dealt with
under (2).

q .

.... 15



- 115 -

The new facts are as follows. After it was finally established
that the distribution of foreign programmes in Belgium through
cable networks rai ses questions of copyright , the
Union ProfessionneLLe de La Radio et de la Tetedistribution
(RTD, association of Belgian cable companies) on the one hand 
and the holder.s of the copyright and performers I rights (SABAM;
the broadcasting organizations BRT, RTBF , NOS, TF 1 , A 2, FR 3
ARD, ZDF, RTL and HBC; BELFITEL2 and AGICOA3) on the other concluded

an agreement on 29 September 1983 on a fixed remuneration for
the rights to distribute by cable 14 foreign programmes
(Nederland 1 and 2, TF 1 , A 2, FR 3, ARD (three channels) , ZDF
RTL, BBC 1 and BBC 2 and ITCA (two channels))4 and the four Belgian
channels. Under the agreement , the Belgian cable companies must
pay a remuneration calculated in accordance with the number of
subscribers and the amount of the subscription fee (see
Part Four , section D in fine

). 

The holders of the rights or
the undertakings representing them grant the rights to whi ch they
are respectively entitled to the cable companies for the purposes
of cable distribution. In so far as they are not entitled to
the rights necessary for this purpose, they undertake to relieve
the cable companies of any financiaL l iabi l ities.

The Belgian collecting society Belgische Vereniging der Auteurs
Componi sten en Uitgevers/Societe belge des auteurs , compositeurs
et edi teurs.

BELFITEL is the full name of a BeLgian company regi stered as a
Societe civi lea forme cooperative pour La gestion coLLective des droits

de tetedi stribution
International Association for the Collective Management .of
CabLe .Distribution of Motion Pictures and Filmed Television Programmes.
ITCA stands for Independent Television Companies Association.

1:2 H
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Restrictions discriminating against non-nationals
(Articles 59(1) and 62)

Article 62 states: " Save as otherwise provided in this Treaty,
Member States shalL not int.roduceany new restrictions on the
freedom to provide services which have in fact been attained at
the date of the entry into force of thi s Treaty January 1958
or 1 January 1973 for Denmark, Ireland and the United Kingdom,
and 1 January 1980 for Greece 7. What is meant by restri~tions
under this standstill obligatIon?

With regard to restrictions in existence before the Treaty entered
into force , Article 59(1) stipulates: "Within the framework
of the provisions set out below, restrictions on freedom to provide
services within the Community shall be progressively abolished
during the transitional period I unti l 31 Dec~mber 1969 7 in respect
of nationals of Member States who are established in a State of
the Community other than that of the person for whOm the services
are intended. The question once more is what is meant by
rest ri ct ions?

According to Court of Justice decisions and unanimous academic
opinion the term " restrictions" covers first of all any kind of
discrimination against "the freedom to provide services within
the Community in respect of nationals of Member States who are
establ ished in a State of the Community other than that of the
person for whom these servi ces are intended" (Art i c le 59 (1)) .
The servi ce provided by the non-nat ional must not be di scriminated
against in respect of the service provided nationally.

') 0u ~
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In the Debauve case, the Court of Justice defined this principle
initiaLly without reference to broadcasting, in the following
terms: 1 "The strict requirements of that provision

Article 59(1) 7 involve the abol ition of all discrimination
against a provider of services on the grounds of his nationality
or of the fact that he is establi6hed in a ~ember State other
than that where the servic& is to be provided.

With reference to broadcasting the Court then ruLes in the same
case: 2 "Articles 59 and 60 of theEEC Treaty do not preclude
national rules prohibiting the transmission of advertisements
by cabLe television - as they prohibit the broadcasting of
advertisements by television - if those rules are applied without
distinction as regards the origin, whether national Or foreign
of those advertisements, the nationality of the person providing
the service, or the pLace where he is establsihed.

Under Art i c les 59 and 62, therefore , cases where a Member State
subjects broadcasts from a different Member State - including
those relayed by satellite - and their transmission by cable to
more stringent conditions than the broadcasting and cable
transmission of national programmes , or where it forbids or in
any other way prevents or hinders the former compared with the
Latter, will always constitute a discriminatory restriction.
In such cases the Member State treats the foreign broadcast worse
than the national one and through this discrimination restricts
the provision of services by nationals o~ a different Member State.

, for exampLe, a Member State stops , forbids, or hinders the
broadcasting or transmission by a broadcaster establ ished in another
Member State of a programme intended entirely .or partly for the
national population - for instance by technical measures which
interfere with reception; by banning the inclusion of such
programmes or parts thereof in national cable systems; by other
provisions on the recording or performance of broadcasting and
transmission which only apply to foreign programmes; by direct
measures against the other Member State, in order to protect national
broadcasters from mass media , artistic or economic competition
(loss in ratings or income from advertising) or from . excessive
infi ltration " of foreign culture although the foreign programme
does not contravene national provisions on programme content,
e.g. non-discriminatory prohibition of advertisements , that State
is discriminating against the provider on the grounds of the origin
of the programme , the national ity of the provider and the place
where he is established.

The very aim of Articles 59 and 62 is to facilitate and encourage
these services which are especially tailored to the needs of
recipients in another Member State , i.e. not just to el iminate
barriers to foreign services intended mainly for recipients in
the country where the foreign provider of the service is established
and hence often of little interest to audiences in the receiving
country. It should therefore be possible to supplement the

1 -
Case 52/79 !.. 1980 - 833, ground 11 and 856.
Debauve at 859, operative part , para. 1. 131
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range of programmes provided nationally for nationaLs by nationals
wl th a para l let range of programmes from other Member States.
If programmes from another Member State were permitted to be broadcast
or retransmitted by cabLe

, only in the language(s) of . thetransmitting country, and not in the Language of the receiving
country, this would amount to discrimination of the kind forbidden
under Articles 59 and 62.

, on the other hand, a Member State treats the foreign broadcast
better than the nationaL one, i. e. it imposes less stringentrequirements on retransmission of foreign broadcasts than on domestic
broadcasting, or exempts retransmission from such requirements
this constitutes di scrimination against it.

s own broadcasts andbroadcasters, but not a restriction on the cross-frontier provision
of services within the meaning of Articles 59 and 62. If

, forexample, a Member State chooses to subject national advertisements
but not the retransmission of foreign advertisements

, to certainrestrictions or prOhibitions
, it is free to do so.

In the opposite case
, however, this would lnfringe the right ofthe foreign broadcaster to provide international servi 

cess Oneexample is Article 40(1) of the Italian Broadcasting Act. 

Underthis Act the ministerial Licence allowing a person to operate
equipment for the reception and wireless retransmission of foreign
radio and television programmes obliges the appl 

icant to el iminateall parts from the foreign programmes whi ch
, regardless of theform it takes , have the nature of advertising. 

National programmeshowever, are not subject to an advertising ban (see 
Part Four, Babove) .

The right of the broadcaster to transmit his programmes to recipi~nts
in all Member State.s would also be infringed if the broadcasting
and transmission of all or some of his programmes were prevented
or hindered not by a ban

, but by other Legal and/or technicalmeans; or if they were made dependent upon prior arrangement
authorization, consultation or notification and national programmes
were not; or if bans or techni 

cal measures causing interferenceor special conditions were imposed on recipients only in respect
of such forei gn programmes.
In other words , Articles 59 and 62 cover "

any kind of discriminationDebauve ) on the grounds of origin of broadcast
, nationality ofthe provider of the programme and place where he is established.

The rules regarding the quality of treatment 

... forbid not onlyovert discrimination by reason of nationality, but also all covert
forms of discrimination which

, by the application of other criteriaof differentiation, lead to the same result. This interpretation... I is 7 necessary to ensure the effective working of one of
the fundamental principles of the Community ...

It is thereforequite possible that differences
, such as the cultural backgroundof the broadcasts

; their provider or participants
, or the languagein which programmes are broadcast amount

, in their actual effectto discrimination by way of nationality, which is forbidden by
the EEC Treaty.

. -

E.g. SOtqlU , Case 152/73 I 1974 153, at 164 ground 11;Seco/Evi , Cases 62 and 63781 !..
1982 7 223, at 235 ground 8.
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Cable distribution of foreign broadcast programmes

Aerial technology (amplification, conversion of signals) is
improving. As a result , the scope for receiving broadcast
programmes from other Member States is also improving. 
addition , the development of telecommunications is opening up
the possibi l ity of delivering broadcast programmes from other
Member States via microwave Links, Long-distance cable or
teLecommunications satellites and distributing them through
domestic cable networks. As has already been explained, the
EEC Treaty guarantees freedom to provide the broadcasting services
transmitted in these various ways (A II 3).

Thi.s means that the nationaL Legislative bodies and authorities
are faced with the question of how they can draft the provisions
and organize administrative practice regarding the carrying of
programmes via the cabLe network in such a way that programmes
from other Member States are not discriminated against. Are
there any criteria that can be appl ied here? What ranking should
govern the carrying of programmes if the capacity of the cable
system is not sufficient? This is often the case. Subscribers
receiving equipment is also limited in its capacity, so that in
many cases it has to be decided which channels are to be occupied
by which programmes.

This Green Paper cannot provide any detailed answer to these
questions. However , a number of guidelines and pointers may be
set out.

For example , if the only stipulation is that , first, the broadcast
programmes specified by Law for the broadcasting area and
secondly, those r.eceivable at a given minimum field strength
in the cable system s service area orwit q its receiving facilities
at its announced locat ion must t,e carri ed such a requi rement
must be extended to include the programmes Legally specified by
other Member States for the broadcasting area and sind larLyreceivable. For example , account would have to be taken of the
relevant foreign radio programmes broadcast in the language of
the country by stations such as Deutschlandfunk, Deutsche Welle,
Radio France internationale, RTL , Radio Nederland Wereldomroep,
the BBC External Services , etc.

, for example , it is aLso permitted to carry broadcast programmes
receivable in this way and not specified by law for the broadcasting
ai'ea, this permission must apply in a similar manner to programmes
receivable as specified from other Member States without any quota
being laid down.

see , for example, Heads of the State and Senate Chancelleries of
the L~nder of the Federal Republic of Germany, Report on the
distr-ibution of broadcast programmes (radio and television)
through cable systems , presented to the Conference of the Prime
Ministers of the Lander on 4 February 1983 in Bonn
Funk-Korrespondenz No 7 of 17 February 1983, Annex , p. D 1-2.

13~3
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If there is further possibi l ity of feeding into the cable system
the other broadcast programmes receivable

, thi s must aLso applyto al L programmes from other Member States receivable in 
thi sway.

In cases where the capacity of the cable system is not sufficient,
a seLection criterion must -be provided which is objective, isas neutral as possible from a Community point of view and
discriminates as little as possible against broadcasts from other
Member States. For example , it may be stipuLated that theprogrammes must be included in the order of their reception
fieLd strength - the fieLd strength of the signals at the
receiver site. Rules are not permissible which stipulate, for
example, that the domestic programmes must be included first
and those from other Member States afterwards

, or that such aforeign programme may be di splaced from the cable system in
favour of a new domesti c programme (e.g. by withdrawing the
authori zation).

Domestic legislation framed in the manner set out above will
neither itself make a seLection impermissible in the 

light ofthe freedom to provide broadcasting servi 
ces within the Community,nor will it enable an authority or the cable company to do so.

provisions are also needed which are adapted to the technological
state of the art , i. e. which do not de facto, by applyingtechnicalL~ outdated definitions

, artificially exclude broadcasts
from other Member States which it has become technically
possible to carry. It is therefore particularly important

, forexample, to ensure that it is permitted ~o carry not only
programmes receivable at a normal quality Level using average
individual aerials in the service area of the cable system (which
gives programmes from other Member States a chance only in
frontier areas) , but also those programmes which can be picked
up with the help of new technical faci l ities (such as advancedreception equipment) and have a given strength.

Since it is possible today for programmes to be transmitted by
the broadcaster to the cable system

s receiving equipment by
long-distance cable , terrestrial microwave links or telecommunications satellite, this should also be permitted.

Where this is the case, statutory and official discrimination
against the relaying of foreign programmes using these three
methods of deL ivering broadcasts is also prohibited under
Articles 59 and 62. The freedom to provide services within

1 See 
the supplement to the report referred to in the previous

footnote , which was noted by the Conference of Prime Ministers
of the German Lander in Stuttgart on 21 October 1983
Funk-Korrespondenz No 43 of 28 October 1983, Annex

, pp. D 1-3.
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the Community and the right of nationals of the Member States
to provide t~eir services without any discriminatory ~estrictions
to recipients resident in other Member States means that
foreign broadcasting services may be provided within the country
in these three ways, as weLL as in others and that they have an
equal right to be inc luded in the domest i c cab le system.
However , individuaLs have no claim to have such programmes made
available.

Thus, for example, broadcast programmes from programmesuppl iers
in other Member States which , like the domestic broadcasts , are
addressed specifically to viewers within the country and do not
offend against domestic legisLative provisions, must not be
excluded from being delivered and fed into the domestic cable
systems, for example in order to prevent competition or in order
to reserve revenue from television advertising for the domestic
economy, domestic broadcasting or the domestic press , or because
the programme was not made wholLy or partly within the country.

The rules governing the order in which programmes deL ivered by
microwave link, long-distance cable or telecommunications satellite
are fed into the cable system where it has limited capacity must
simi larly not discriminate , either formally or de facto . against
programmes from other Member States. Here too, criteria that
are neutral from a Community point of view must be establ ished
and appL ied.

The problems discussed in this section are taking on growing
importance: the more the individual citizen is or becomes
dependent on a cable n etwork in order to receive foreign programmes,
and the Longer he has to wai t for DBS recept ion, the greater is thetemptation to misuse cable in order to curtai l by means of
discriminatory rules and practices t he freedom to provide
cross-frontier broadcasting guaranteed by Articles 59 and 62.
Freedom of broadcasting cannot tolerate any protectionist
restrictions on the providers and recipients of services. 
requi res , as a correlative to the dependence on cable, the
guarantee that foreign programmes wi l l be receivable via the cable.

.~ ;:-'
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II . Coverage of other Member States by sateLLite broadcasting

According to the Court of Justice 1 the existence of national

natural reception zones cannot therefor~ be seen as discrimination
which is prohibited by the Treaty in regard to foreign
broadcasters in that their geographical Location allows them to
broadcast their signal~ only in ~he natural reception zone.
Such differences - the Court says - due to the Limits of
technology "and to natural phenomena cannot be described as
discrimination ' within the meaning of the Treaty; the Latter

regards only di fferences in treatment arriving from human
activity, and especially from measures taken by publ 
authorities as discrimination

A measure of this kind, which does not hold back the naturaL
limits of transmission technology, but restricts international
usage by artificial means, is the provision under s 2 A
ground 428A, laid down in 1971 in Article 7 of the Executive
Order for the InternationaL Telecommunication Union, Radio
Regulations which takes tile form of an 3greement under
international Law and reads as follows: " In devising the
characteristics of a space station in the broadcasting satellite
service, all technical means available shall be used to reduce,
to a maximum extent practicable , the radiation over the territory
of other countries unless an agreement has been previously reached
with such countries

The provision makes no exceptions for the territory of the
Community, and thus the Member States have committed themselves
in this provision to action which considerably restricts
intra-Community as opposed to national broadcasting by satellite
and accordingly takes away the basis of the free provi son ofservi ces provided for in the EEC Treaty. Thi s therefore undermines
one of the equalities and freedoms which make the Community. The
ban on discrimination against cross-frontier radiation within the
Community (Articles 59 and 62) must therefore be taken into
account by the authorities in the Member States. The same goes
for the ctausewhereby radiation over other Member States beyond
the avoidable minimum requi res prior consent. The prior consent
principle Leaves the right to the free provision of services at
the discretion of the Member States. It seems thus Likewise not
consistent with the EEC Treaty.

Debauve at 860, last phrase of operative part.
Debauve, ground 21 at 858.
Now No 6222 of the World Administrative Radio
1979, United Nations (UN) Doc. A/AC. 105/271
of 10. 1980.

Conference (WARC)
Annex I J' p. 4

,;) (
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At the W~rLd Administrative Radio Conference (WARC) held in Geneva
in 1977 apart from three groups of Afri can and Arab states
(see Part One B. III), only the Nordi c countries made an express
request for extensive footprints or services areas for common
use. They obtained a common satell ite position and, in addition
to national footprints , two regional footprints for cross-frontier
sate l Lite broadcasts. Denmark, Sweden, Norway and Fi nland
can use eight channels jointly, and Iceland, the Faroe Islands
and Greenland, five.

The Community Member States acted differently and sometimes in
a contradictory manner. The six originaL members requested and
received the same orbit position in order to f;;tci l itate reciprocalsatellite reception. Consequently, a broadcast from the other
country can be received in spillover areas without altering
the direction of the reception aerial. But there were to 

no regional footprints covering these Member States. In fact,
for technical reasons or poLitical and economic objections,
which were legally pushed through by means of refusing the
prior consent caLled for by Article 7, ground 428A, of the Executive
Order for the International Telecommunication Union, they
settled for service areas for the individual sateLLites which,
as far as possible, were based on their own territories. Germany,
for example, refused Luxembourg permi ssion to radiate over its
territory because German broadcasters wouLd have lost advertising
income and the commercial slant of RTL would have had a negative
effect on programmes in Germany (danger ~f a channel geared to
popular taste). Belgium act ed simi larly.

This ReguLation adopted at the Geneva Conference on national
satellites regarding Community Member States ~ service area
with minimum spillover - is as inconsistent with the objectives
and spirit of the EEC Treaty as the provision of Article 7;
No 428A, ofthe Executive Order for the Internation-3l Telecommunications
Union, which is put into concrete form by the footprint regulation
and made a consirlerabLe contributi~n to its acceptance~ The main
aims of the EEC Treaty include " the abol ition, as between Member
States, of obstacles to freedom of movement for services
Art i c le 3 (c) and Art i cLes 7 and 59 to 66)

, "

the estab li shment
f a common market" for all services (Article 2) and " the

promotion throughout the Community of closer relations between
the states belonging to it" (Article 2), The Member States
shall abstain from any measure which could jeopardize the

attainment of the objectives of this Treaty" (Article 5(2)).
This condition of Community law is hardly met by the Geneva
Conferences of 1971 and 1977.

International Telecommunication Union , Final Acts of the World
Administrative Radio Conference for the Planning of the Broadcasting
Satellite Service '" Geneva 1977, Geneva RE IU/1982.

137
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The Final Act of the Conference was signed on 13 February 1977, 
is attached to the plan for the distribution of frequencies and orbit
positions for satellite broadcasting. This plan entered into force
on 1 January 1979 and wi l l be valid unti l 31 December 1993.

Despite efforts to achieve, where possible, nationaL broadcasting
lobes with the satellites , considerable spillover in the Community
territory could not in some cases be avoided for scientific and
technical reasons since electromagnetic waves expand conically even
when they are bunched. Dep~nding on the angle of radiation, they
reach the earth' s surface in circular or elliptical form, which does
not correspond wi th the state borders.

Under Annex 8, para. 1 of the Final Act of the Geneva Satellite
Conference of 1977 1 in conj unct i on wi th No 428A of the 1971 Radi 
ReguLations, however , the coverage area must be the smaLlest area with
a constant given power flux density of 103 dBW/m2 which encompass~s the
service area. Service area is " The area on the surface of the Earth
in which the administration responsible for the service has the right
to demand that the agreed protection conditions be provided"

The ri ght of t he respect i ve admini st rat i on to i nte rference-f ree
reception exists , therefore, only 'for its own national territory.
Outside that the administrations of neighbouring states have the right
to use the same frequency channels for thei r own earth communi cationservices. They are therefore not obliged to protect the spillover
frequencies of other states. Each Member State couLd therefore
within its territory with its own earth communication services, use
frequencies and channels allotted to it on which satellite broadc.asts
from another Member State are transmi tted at the same time. Thi s
would impair or eliminate the reception of satellite broadcasts.

Under international telecommunications law each Member State would
thEi'efore be in a position to invaLidate the national part of the
spiLLover from a foreign satellite. It would be able to discriminate
against a broadcaster established in another Member State providing
programmes by foreign satellitefor national recipients compared with a
national broadcaster who provides his programme through a national
satellite to recipients in the same national territory. In comparison
with programmes beamed nationally by satellite to the same reception
area , programmes transmitted by satel lite from other Member States
could be jammed or blotted out. Accordingly, the reLevant regulation
in the Final Act of the Geneva Conference is , in respect of Member States
a discriminating restriction of the free provision of services within
the Community, as provided for in Article 62.

~ R

ITV , Final Acts , loc .. cit. , pp. 90 - 91.
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Although lilternational cooperation and compliance with international
obLigations are basic conditions for efficient international
broadcasting, thi s cooperation may not go so far as to restri ct the
equaLity and freedom of intra-Community services guaranteed by the
EEC Treaty. 1

For these reasons the .Member States are obliged to use their terrestrial
services in such a way that there is no interference with the reception
of programmes from other Member States.

IlL Foreign broadcasting programmes and domestic public policy

Applicability of special provisions for foreign nationals (Article 56(1))
(a) Scope of the exception

By vi rtue of Art ide 56( 1) and 66, the cr,apters on the ri ght of
establishment and on services do "not prejudic.e the appLicability of
provisions Laid down by law, regulation or administrative action providing
for speciaL treatment for foreign nationals on grounds of public policy,
public security or public health"

Taking the wording of this provision and the relevant case Law 
of the

Court of Justice, the exception contained in Article 56(1) is not to be
regarded as a precondition for the acquisition of the right to supply a
service or the right of establishment

, "

but as providing the possibility,
in individual cases where there is sufficient justification

, of imposinG
restrictions on the exercise of a right derived directly from the Treaty
is for the descriminating Member State to justify discrimination against

AS already pointed out by the Commission in its Decision 
82/861/EEC 

10. 12. 1982 regarding British Telecomm\..jnications . JO L 360 of 21. 12. 1982

, p.

(42. at 43).

Case48/75 Royer (1976) ECR 497, at 512, ground 29. 139
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foreign nationals involving the application in individual cases
of provisions relating to the rights of aLiens. Reasons other than
the three Listed are no justification for discriminating against
nationaLs from other Member States.

Public security includes inter alia protection of the general
publ ic and of the individual against threats to the continued
existence of the State and its institutions and to the Life
freedom, honour and property of the individual.

Publ ic order ih cludes inter alia protection against threats
to the prosperous human an V1C community even and especially
when this is guaranteed by unwritten rules on the conduct
of individuals in public and this guarantee is a sine qua non
for an orderly society.

Since the economic order is the very subject matter of the
provisions of the EEC Treaty, it cannot form part .of public
policy within the meaning of Article 56(1). Otherwise , the
two freedoms and equalities of treatment would be a matter
for national legislation. This provision does not , therefore
permit any protective measures of an economic nature or with
an economic objective. Witness also Articles 108, 109 and
226. Practice and doctrine are in agreement on this point.
Where the rights of entry and residence are concerned,
Council Directive 64/221/EEC issued pursuant to Article. 56(2),
bears out these points. Under Article 2(2) of that Directive
grounds of pub l i c po Li cy may not be i nvo l ved to servi ce econorni c
ends. And so, pursuant to Article 56(1) aLso , national provisions
are inapplicabLe which discriminate against foreign broadcasting
organizations in respect of advertisements transmitted by
them to the country in question, the purpose of such provisions
being to reserve advertising and advertising reven0e for national
broadcasters , to strengthen their economic base, to shield
them from outside competition , etc.

As to the scope of this exception and in connection with the
monitoring of the recourse had to it in individuaL cases
the Court of Justice has ruled as followed in two cases:
The concept of public policy must , in the Community context

and where, in particular , it is used as a iustification for
derogating from a fundamental principLe I of Community Law
be interpreted strictly, so that its scope cannot be determined
unilaterally by each Member State without being subject to
control by the institutions of the Community.

Thus , for example

, "

restrictions cannot be imposed on the
right of a national of any Member State to enter the territory
of another Member State, to stay there and to move within
it unLess his presence or conduct constitutes a genuine and
sufficiently serious threat to public policy 3 " 

... 

recourse by
a national authority to the concept of public poLicy presupposes 

...

the existence, in addition to the perturbation to the social order

~Directive of 25 February 1964, OJ No L 56 of 4 April 1964,
Case 36/75 Rutili (19751 ECR 1219, at 1231 , ground 27;
Case 41/74 Van Duyn (1974J ECR 1337, at 1350, ground 18.
Rutili at 1231 , ground 28.

p. 

850.

l~O
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whi ch any infringement of the Law involves , of a genuine and
sufficiently serious threat affecting one of the fundamental
interests of society. "1 " Although Community law does not
impose upon the Member States a uniform scale of values as
regards the assessment of' conduct which may be considered
as contrary to public policy, it should nevertheLess be stated
that conduct may not be considered as being of a sufficiently
serious nature to justify restrictions on the admission to
or residence within the territory of a Member State of a national
of another Member State in a case where the former Member State
does not adopt , with respect to the same conduct on the part
of its own nationals , repressive measures or other genuine
and effective measures intended to combat such conduct. ,,2

In accordance with these principles established by the Court of
Justice with regard to Article 56(1) , the freedom of nationals
of other Member States to transmit from such other Member States
broadcasts which can (aLso) be received within the country
in question cannot be restricted even by way of exception
(see also C V 1). The re~eption of such broadcasts within
the country andlor their distribution within the country maybe rest rlcted , but on ly if and to the extent that t ere is
a genuine and sufficiently serious threat to a fundamentaL
interest of society recognized by the Community.

(b) Respect for the fundamental rights laid down in the Convention
on Human Rights

The Court of Justi~e has ruted that , taken as a whole, restrictions
whi ch are placed on the powers of Member States in respect
of control of aLiens and which are imposed on account of the
limitation to the three exceptions contained in Articles 48(3)
and 56(1) and their formulation in the Council provisions
adopted pursuant to Articles 49 and 56(2)

, "

are a specific
manifestation of the more general principle , enshrined in
Articles 8 , 10 and 11 of the Convention for the Protection
of Human Rights and Fundamental Freedoms , signed in Rome on
4 November 1950 and ratified by aLL the Member States , and
in Article 2 of Protocol No 4 of the same Convention , signed
in Strasbourg on 16 September 1963, which provide , in identical
terms , that no restrictions in the interests of national security
or pubLic safety shall be pLaced on the rights secured by
the above-quoted art i c les other than such as are necessary 
for the protection of those interests ' in a democratic society "'

Three things transpi re from the above rulings and the case
law summarized at (a) : first , it is for the Member States
to determine , according to their own political and ethical
criteria , the Legitimate requirements of public poli~y, public
securi ty and pub li c health i nthei r terri tory; second , however
use of this discretionary power is subject to both substantive
and procedl..lral restrictions under Community Law; third , Member States
can , therefore , also be requi red in the name of Community taw to
respect the freedoms enshrined in the EEC Treaty and in the Convention
on Human Rights.

case 30/77 Bouchereau (1977) ECR 1999, at 2015 , operative part , para. 1"
Joined Case~~116/8' Adoui i1982J ECR 1665 , at 1707, ground 8.

~Adoui at 1708, ground 8.
RutHi at 1232 , ground 32. 141
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The Court of Justice has thus established the Link between the fr.eedoms
provided for in the EEC Treaty and the fundamental rights laid down in the
European Convention on Human Rights. In interpreting and applying the EEC
Treaty, the Court of Just ice generally ensures that "the lawi s observed"
(Article 164) and hence that the substantive provisions of the Convention
are also observed. Since the latter are applicable in all Member States,
they form part of the legal order in force in the Community. Community Law
is to be interpreted and applied in the Light of those iundamental rights in
so far as it does not afford wider protection. Those rights are in addition
to the legal positions conferred and guaranteed by it and, under the system
of Community Law , have to be observed by the institutions of the Community
and of the Member States as minimum provisions common to all of them.

(c) Free flow of information across frontiers (Article 10 of the European
Convention on Human Rights)

The foregoing observations set out in (b) apply also to the freedom, guaranteed
under Community law , to supply services within the Community as manifested in
the freedom of cross-frontier broadcasting, on the one hand , and to the
fundamental right , enshrined in the Convention on Human Rights , to the freedom
of expression regardless of frontiers as manifested in the free flow of
broadcasts , on the other.

Article "10 of the Convention on Human Rights reads as follows:

1. Everyone has the right to freedom of expression. This right shaLL
include freedom to hold opinions and to receive and impart information and
ideas without interference by publ ic authority and regardless of frontiers.
This Article shall not prevent States from requiring the licensing of
broadcasting, television or cinema enterprises.

2. The exercise of these freedoms , since it carries with it duties and
responsibi lities, may be subject to such formalities, conditions , restrictions
or penalties as are prescribed by Law and are necessary in a democratic
society, in the interests of national security, territorial integrity or
pubLic safety, for the prevention of disorder or crime , for the protection of
health or morals , for the protection of the reputation or rights of others
for preventing the disclosure of information received in confidence

, or for
maintaining the authority and impartiality of the judiciary.

Ff 
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Article 10 guarantees a single but fundamental right namely the right to
freedom of expression (liberte d I expression, freie Meinungsausserung, first
sentence of paragraph 1). Under the second sentence of paragraph 1 this right
includes the freedom to hold opinions (and to express them, cf. the first
sentence of paragraph 1) I the freedom to receive information and ideas the
freedom to impart information and ideas and the freedom to receive and impart
information and ideas , without interference by public authority and regardless
of frontiers (free flow of information and ideas).

Any interference by public authority, namely a law administrative act or
court judgment , entails a violation of Article 10 of the Convention if it does
no~ fall wi thin one of the exceptions provided fOr in paragraph 2.

The European Commission of Human Rights took the view that commercial
advertisements should be treated as "commercial speech" (cf. sentence 1,
"freedom of expression

), 

that they should also be subsumed as commercial
ideas" under sentence 2 and that they 'were protected by paragraph 1. 

However, they merited less protection than that accorded to the expression of
poli tical" ideas in the broadest sense. Consequently, the test of what is
necessary" within the second paragraph of Article 10 regarding restrictions
of the freedom to impart commercial "ideas" and for restrictions of the free
flow of commercial " ideas" was less strict than in other cases. In accordance
wi th Article 1O( 1) of the Convention it is therefore immaterial for what
purpose (commercial or non-commercial) a person feels impelled to use his
freedom of expression.

The European Commission of Huma~ Rights interpreted the freedom to broadcast
information and ideas as follows "It is evident that the freedom to 'impart
information and ideas I included in the right to freedom of expression under
Article 10 of the Convention cannot be taken to include a general and
unfettered right for any private ci tizen or organization to have access to
broadcasting time on radio and television in order to forward its opinion. 

European
European
Court of
~ 45.

European Commission of Human Rights 5. 1979 - X v. Sweden , 7805/77
Council of Europe, European Commission of Human Rights Decisions and
Reports 16 (1979) 68 (73).
European Commission of Human Rights 12. 1971 - X and Z/Uni ted Kingdom
4515/70 - Yearbook of the European Convention on Human Rights 14 (1971) 538
( 544 , 546).

Court of Human Rights 7. 12. 1976 - Handyside - Publications of the
Court of Human Rights Series A No 24 (1976) p. 21, ~ 43; European
Human Rights 26. 1979 - Sunday Times - cyclostyled version p. 21
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the other hand the Commission considers that the denial of broadcasting time
to one or more spec ific groups or persons may, in particular circumstancesraise an issue under Art. 10 alone or in conjunction with Art. 14 !whichprohibi ts discrimination) of the Convention. Such an issue wouldprinciple , arise for instance, if one political party was excluded frombroadcasting facilities at election time while other parties were given
broadcasting time

Article 10 of the Convention also guarantees the abovementioned freedoms to
broadcasting and television enterprises; however in States with a licensingprocedure the freedoms apply only if the broadcasting and television
enterprises are licensed (third sentence of paragraph 1), i.e. the freedomsare not guaranteed for "everyone" I which is the principle put forward in thefirst sentence. In other words access to the freedoms established inArticle 10 may be restricted in the case of broadcasting and televisionenterprises.

If a State has authorized a broadcasting or television' enterprise (or has not
introduced a licensing requirement), the enterprise has the individual right
under the first and second sentences of paragraph 1 to transmit in that State
(broadcasting State) broadcasts intended for domestic or foreign audiences.
It enjoys freedom of broadcasting ("without interference by public authority
in so far as such interference is not by way of exception permitted under
paragraph 2) and freedom of circulation for broadcasts (" regardless offrontiers

) .

The possibility of requiring licensing in accordance with the third sentencerelates only to enterprises which are established within the territory of the
relevant State , the broadcasting State. As the receiving State, a country can
neither issue nor refuse broadcasting licences and it can therefore neither
permi t nor prevent foreign broadcasts.

The European Commission of Human Rights has interpreted the expression"licensing" in a number of decisions. In the last m
1ntioned case

theEuropean Commission of Human Rights stated the following

: "

The Commission
considers that the notion of licensing implies that in granting a licence

, theState may subject radio and television broadcasting to certain
regulations. ... the Commission finds that the provisions of Art. 

10(1) shouldbe interpreted as permitting the State in granting a licence, 
to excludein the present case, certain specified categories of advertisements. Theadvertisements in question were advertisements of a political nature.

In 1968 the European Commission of Human Rights ruled " that the termlicensing mentioned in the Convention cannot be understood as excluding in any
way a public television monopoly as such" . 2

In reliance on this decision the European Commission of Human Rights decided
in 1972 that the third sentence of Article 10( 1) " should be interpreted as
permitting the United Kingdom Gove

:fnment Authorities to ban privatebroadcasting wi thin the United Kingdom

loc. Clt . 546.
European Commission of Human Rights 7. 1968 - X 
Yearbook 11 (1968) 456 (464).
European Commission of Human Rights 20.

1972 - v. United Kingdom , 4750/71- Council of Europe, Collection of Decisions of the European Commission of
Human Rights 40 , 29 (30).

Sweden 3071/67 -
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In 1976 referring to its abovementioned 1968 decision the European
Commission of Human Rights stated: "Notwi thstanding this precedent the
Commission would not now be prepared purely and simply to maintain this pointof view without further consideration. In the case in point , however this
issue can remain open.

One of the issues in this case was the freedo~ of a firm to broadcast its own
television programmes by multi-channel cable, 

i.e. active" cable television.
The European Commission of Human Rights evidently started from the fact thaton the one hand the guarantees .afforded by the first and second sentences of
Article W( 1) also applied to this activity, but that on the other handactive" cable television companies are also "television enterprises" wi thin
the meaning of the third sentence and that consequently they may be subj 

ect tolicensing" before th3'Y are eligible for the rights provided for in the firstand second sentences.

A question which has not yet been decided is whether the third sentence also
applies to " passive" cable television i.e. whether it is applicable to firms
which with the help of technical equipment receive programmes broadcast by
broadcasters and distribute them through cable networks. Since the concepts
contained in the Convention - in this instance the words " broadcasting L?mdJtelevision enterprises are autonomous and separate from nationaldefini tions (such as those laid down in telecommunications or broadcasting
legislation) , and in view of practice in the countries parties to the
Convention it would appear that the question must be answered in the
affirmati ve.

At any rate, what may be regarded as certain is that "passive " cable companies
also qualify for the freedoms laid down in the first and second sentences of
Article 10( 1) in receiving and distributing radio and television programmes
broadcast by others.

In their case too accordingly, legal , official or judicial " interference " inthe " exercise of these freedoms" is under the terms of paragraph 2 permi tted
only by way of exception and provided that three conditions are fulfilled:
the restriction must be prescribed by law it must be necessary to preserve
one of the interests listed in paragraph 2 and it must be so in a democratic
society. The criteria for such need are therefore not only the requirements of
attaining certain legitimate national objectives , but also the requirements of

democratic society, and therefore not just of one I s own democraticsociety.

The relevant main activity of an "active" cable company in accordance withArticle 10 is to " impart" its programme (information , ideas , opinions (second
sentence) , and other expressions of views (first sentence)) to its customers;
it is the provider and distributor of communications. The "passive

European Commission of Human Rights 12. 1976 Sacchi v Italy
Council of Europe, European Commission of Human Rights , Decisions5 (1976) 43 (50).
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cable company I s primary acti vi ty is to "receive" on behalf of its customers
programmes broadcast by others; it is a recipient and distributor of
communications.

The latter is objectively quite clear so long as the cable company distributes
the receivable programme to its subscribers without any change of contents , in
an unabridged form and simultaneously.

By contrast , if it changes the contents of the programme , it is not imparting
the " information" reCeived but other information. While it remains the
recipient of the original "information it also becomes the provider and
distributor of its own " information" wi thin the meaning of the second sentence
of Article 10( 1) of the Convention. The "passive" cable company becomes an
acti ve" one as well.

If the company distributes the programme received without any change in its
contents, but does not distribute it in complete form and/or simultaneously,
this will probably not as a rule constitute different "information" of its
own , but where the programme is distributed incomplete, it will probably
invol ve partly the original" information" and partly no "information" at all
and , where there is a time lag in the distribution, it will probably amount to
the old "information" which is merely distributed at a different time. If the
cable company goes further and compiles its own programme from one or more
programmes received this will probably constitute new "information The
passive" recipient then also becomes an "active" provider.

The fact that the main activity of "passive" cable companies that is relevant
under Article 10 is to " receive" programmes and not to "impart" them is also
qui te clear in geographical terms so long as the cable network is situated in
an area in which the subscribers can also receive the programme direct off-air
at an (average or slightly limited) level of quality using (average or high
performance) individual or community aerials. The cable system simply enables
the programmes to be "received" in a different technical form (and possibly in
an improved or cheaper form). To the extent that programmes are broadcast
via direct broadcasting satellite and are receivable by means of individual and
community aerials, these " natural" reception areas grow so as to extend far
beyond the intra-Communi ty frontiers of the Member States.

In the other areas in which direct individual reception is not possible
al though the cable system is not a substitute for the individual or community
aerial what is involved here too is the " reception" of information etc. Forthis " reception" is the mirror image of the "imparting" of programmes by the
broadcasting organizations, and the programmes " imparted" are distributed to
the subscribers without any change of contents.

A further . point is that , as worded , the second sentence of Article 10(1) deals
only with the "freedom to receive

" "

without interference by public
authori ty The provision does not therefore make any distinction as to the
technical means by which reception and hence freedom to receive are made
possible or , where the delivery of programmes is prohibited , made impossible.

Qui te apart from this, Article 10 of the Convention should be interpreted 
the light of technical developments since 1950.

.Jl U
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If these conclusions are correct , there is " reception" of information etc. not
only where the cable company picks up by means of an aerial broadcasts
transmi tted via terrestrial transmitter or via broadcasting satellite but
also in cases where it picks up by means of an aerial broadcasts transmitted
terrestrially by microwave link or by telecommunications satellite, or where
it is enabled to receive them by long distance cable. The second sentence of
Article la( 1) protects the " freedom ... to receive

... 

information and ideas
wi thout interference by public authority and regardless of frontiers" and thus
protects the free cross- frontier flow of expressions of opinion etc.
regardless of the means by which they are conveyed.

If has not yet been decided whether the licensing permitted under the third
sentence of paragraph 1 for broadcasting and television enterprises (including
active and probably "passive cable companies) must be restricted to

authorization of the taking-up of the relevant activity. Is it limited to the
technical (telecommunications) conditions and to the conditions relating to
the enterprise itself (e.g. authorization of private television companies,
granting of a monopoly, requirements as to the reliability of the founders,
legal form , organization composition of the bodies, broadcasting times
financing, accounting and responsibility)? Or can licensing extend to the
exercise of the activity, providing, for example, for prior monitoring of all
or certain programmes (problem of censorship), or prohibiting or restricing
the distribution of broadcasts of a given type (e.g. commercial), broadcasts
of a given origin (e.g. foreign) or broadcasts intended for a given audience
(e. g. the public within the country)?

Some commentators take the view that the broadcasting state is entitled
the bas is of the third sentence, to lay down freely, i . e. without regard for
the rights and freedoms provided for in the first and second sentences, rules
governing the nature, scope and substance of the activity of broadcasting and
television ent3rprises. Others take the view thai; this is permitted only
within the limits laid down in paragraph 2.

According to this view the "exercise" of the freedoms provided for in
paragraph 1 may in fact be made subject only to such conditions, restrictionsor sanctions as are prescribed by law and are necessary in a democratic
society for the protection of quite specific interests listed in paragraph 

The first and second sentences of Article lO( 1) of the Convention do not
merely guarantee freedom of broadcasting and freedom of circulation of
broadcasts for broadcasting and television enterprises (licensed in the
broadcasting State), including " active" cable companies. Similarly, they do
not merely guarantee freedom of reception including freedom of distribution
for "passive" cable companies (licensed in the receiving State). Rather , as
far as the recipients ill' concerned , the individual (or as the first sentence

1 i 7
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puts i1: "everyone ) has also at least the individual right to receive the
domestic and foreign broadcasts which he would like to receive and which he is
actually able to receive.

This freedom of reception also applies to broadcasts which reach him via
direct broadcasting satellite and/or by cable. Article 10 of the Convention
confers the right to reception whatever the means which make such receptionpossible. There is nothing to suggest that the guarantees it affords should
apply only to the technical means of receiving and imparting information that
existed in 1950.

In the case of direct reception via ground stations or satellites the extent
of the individual' s freedom of reception depends on the reception strength of
his aerial while in the case of reception via cable it depends on what
programmes are relayed by the cable network to which he is connected. Eachof the two reception methods may involve extensions and (potentially)
restrictions of the extent of his freedom of reception. They are not
mutually exclusive but in many respects are complementary in providing
maximum and optimum freedom of reception.

It is an open question whether from the individual right to reception there
may in certain circumstances also arise a right to require the receiving State
to promote reception. Such promotion could in particular consist in making
it possible to feed broadcasts of other broadcasting organizations into a
cable network, particularly where the necessary technical facilities are
already available.

It follows from the freedom of reception that the receiving State may neither
prohibi t nor otherwise in principle exclude the reception of the broadcasts of

foreign broadcasting organization wi thin the country. Only if the
condi tions laid down in Article lO( 2) of the Convention are fulfilled may the
receiving State seek , if necessary, to jam direct reception of the relevant
broadcast within the country or restrict (partial blacking-out) or prohibit
its distribution through cable. It would surely be only in exceptional
c ircums tances that any such prohi b i tion, any such demand for partial
blacking-out, or the use of jamming stations could, in accordance with
paragraph 2 be regarded as necessary in a democratic society, for example
where the democratic order of the receiving State was in jeopardy.

It follows from the freedoms provided for in the second sentence of
Article 10( 1) of the Convention that the receiving State cannot demand of the
broadcasting State or of its broadcasting organizations that broadcast
programmes which can be received on its terri tory should have its prior
approval. Information or ideas do not flow freely if they may be broadcast
only after the receiving State has given its consent.

The reasons permitted under Article 10(2) of the Convention for restricting
the freedoms enshrined in paragraph 1 , and the requirement that any such State
interference must be necessary in a democratic society, are discussed in
detai 1 elsewhere (C VI 1 (b) , (c) and (d) below). However , for the purposesof interpreting Article 56( 1), under which such special treatment by
Member States for foreign nationals as is necessary "on grounds of publicpolicy, public security or public health" may continue, the following points
should be made here.

~18
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In the only two language versions which are authentic, Article 10(2) of the
Convention does not like Article 56( 1) of the Treaty, refer to "public
policy" or " ordre public but to "prevention of disorder" or "defense de

ordre

The concept used in the Convention is therefore narrower. What is meant is
order in the police-related sense, particularly in the sense of keeping the
peace.

The plea of "prevention of disorder" /"defense de l' ordre " cannot be used to
impose restrictions on grounds of the social and cuI tural order of a
country, whether generally or in specific areas such as the press or
broadcas ting.

Nor can the plea of "prevention of disorder" /"defense de I' ordre " be used
to impose restrictions on grounds of the economic order of a State or of
individual sectors, or on the grounds of specific public interests of an
economic or financial nature. This can be seen from a comparison with
Article 8(2) of the Convention. In that provision , "the economic well-being
of the country /"bien-etre economique du pays" is acknowledged " alongsidethe "prevention of disorder

" /"

defense de I' ordre as grounds for
restricting the freedoms provided for in Article 8( 1) (which safeguards
private and family life). By contrast Article 10(2) of the Convention
does not contain this (or any similar) ground for exception.

If one not only compares the meaning of "public policy

" /"

ordre public " and
prevention of disorder

" /"

defense de I' ordre but also includes those
interests listed in Article 10(2) of the Convention which may be understood
as specific instances of " public policy

"/"

ordre public one can arrive at
definition of "public pol icy

" /"

ordre public" in Article 56( 1) which
apart from order in the police related sense also includes " the prevention
of crime , the protection of "morals , the prevention of the "disclosure of
information received in confidence" and the maintenance of the "Ciuthority
and impartiali. ty of the judiciary

In accordance with what was said above under (b) and .at the beginning of(c), Article 56( 1) must be interpreted and applied wi thin the limits drawn
by Article 10(2) of the Convention. It must therefore not be understood as
an all-embracing, comprehensive " public order" clause. Otherwise , the door
would be left wide open to the erosion of the European rights to equality
and freed(;m guaranteed by Articles 52 to 66 of the Treaty and by Article 10
of the Convention. The exception could become the rule.

The overriding nature of Article 10( 2) of the Convention for the purposes
of interpreting Article 56 (1) in cases where both provisions are relevCint
can be substantiated by the following arguments in addition to the Court '
arguments already set out.

When the EEC Treaty was concluded in 1957 all the Member States had
already signed the European Convention on Human Rights. In five of the
StCites Article 10 also applied under both internationCil and nCitionCiI lCiw
Cind in the sixth it has Cipplied since 3 MCiY 1974. Five of the then six
Member States were therefore not free in respect of subject matter which
simul taneously comes under Article 10 of the Convention to extend the
three reserved ri ghts which they included in the EEC TreCity (Article 56( 1) )
beyond the corresponding reserved rights contained in Article 10(2) of the
Conven tion.
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Nor is there any evidence that the Member States wished to do so. 
the contrary, since the Community is the cLoser association

, it can beassumed that the Member States regarded the substantive guarantees
provided for in the Convention as a common minimum even in the
overlapping area of the rights and freedom provided for in the
EEC Treaty and, converseLy, that they regarded the scope for
restricting these guarantees a$ a maximum which they preferred not
to appLy to the fulL in the Community which they had established.

In the area of broadcasting and telecommuni 
cations Law, therefore, thethree reserved ri9hts provided for in Article 

56(1) apply within theupper limits which the corresponding reserved rights provided for in
ArticLe 10(2) of the Convention set for them. Furthermore

, theappLication of national provisions adopted to protect one of these
three interests thus defined are justified under Article 56(1) onLy
where such application is "necessary in a democratic society

" (Articleof the Convention; see 
the judgment in Ruti L under (b) above and theremarks made under C VI 1 (c) below).

10(2)

(d) Discriminatory restrictions on foreign broadcasting programmes?

It is not clear from the foregoing under what circumstances restrictions
that do not apply to domesti c broadcasting couLd be imposed on the
transmission of programmes from other Member States. 

In other wordsthe significance, discussed above, of the exception in respect of
public policy is that only seldom does it permit a Member State to
prohibit , prevent or otherwise place at a disadvantage vis-a-visnational broadcasts the transmission for reception in its territory
of programmes relayed from another Member State under the 

Latter I law and by its nationaLs.

This is so regardLess of the persons for whom the foreign broadcasts
are intended in the first pLace: for those resident in the other
Member State , for national residents, for nationaLs of more than one
Member State, etc. Transmissions by broadcasting organizations providing
external services , such as the Deutsche Welle, the DeutschlandfunkRadio-France Internationale , the Societe de Radiodiffusion et de Televisionpour L' Outre-mer, Europe 1 , RTL and programmes intended for transmissionabroad by organizations providing primari Ly domestic broadcastingservices , such as the BBC , must not be subjected to speciaL treatment
in other MembeF States on the ground

, say, that they did not form part
of the national publ ic broadcasting system, that they would compete withthe Latter' il'l terms of advertising, 

intellectually or economically, or
that there was a danger of national public opinion or culture coming
under undue fore i gn i nf luence.

Special treatment in one Member State for transmissions broadcast to it
from another Member State couLd not be justified either on the grounds
that they concerned , affected or influenced economic

, sociaL , culturalor political life in that country. 
For this is their precise purpose

as endorsed in the EEC Treaty and in the European Convention on
Human Rights and recognized under Community Law. The diaLogue betweendifferent cultures and their inte~penetration and cross-fertiLization
nurtured as they are by radio and television

, do not pose a threat toa country s pubLic poLicy but preserve it from isolation
, one-sidednessand nationaL ism by imparting a European dimension.
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Examples of the " special treatment for foreign nationals" not justified
by virtue of Article 56(1) are: prior approval , consultation or
notification of the receiving country; monitoring of transmission by
the Latter; agreement that the government of the country from which
the transmissions are broadcast is responsible for those transmissions;
the condition of reciprocity for transmissions received; the requirement
that transmi ssions broadcast ' from other Member States must not be
instrumental in the forming of "public opinion , etc.

Nor can such special treatment be justified on the ground that
broadcasting within a country is a service in the public interest that
could not be performed at aLL , or only under discriminatory conditions
by nationals of other Member States. For one thing, a servi ce in
the publ i c inJerest is not coterminous with , say, a servi ce in the Stateinterest. For another, there can be no denying that programmes
broadcast from other Member States are one factor in the forming of
public opinion in the receiving Member State and thus impinge on the
task of national broadcasting organizations. Even so, such programmes
even if broadcast in the national Language, are recognizable by the
audience as foreign broadcasts and are identifiable as a factor in the
forming of pubLic opinion. Foreign broadcasting is additional to
domestic broadcasting but does not prevent it from performing its
services in the public interest. It is not evident to what extent
this additionaL source of information , opinions , ideas , culture
entertainment , etc. , from other Member States could constitute a threat
to nationaL public policy in the manner described.

What is more , the imposition of requirements which , although applicabLe
aLso to nationals , concerned the right of establishment , and not the
free movement of services , could not be just'ified within the meaning
of Articles 66 and 56(1) on grounds of nationaL public policy. For
exampLe , a Member State could not rely on the argument that a de jure
or de facto monopoly or 01 i gopoLy of one or more broadcasters exi sted
in its territory that excluded the reception and relaying of
tra'ismissions from other Member States or made it subject to
authorization. This is be.cause the effect of a national broadcasting
monopoly is confined to preventing third parties (nationals and
foreigners) from setting up broadcasting stations in the country and
transmitting signaLs from those stations. The incLusion of foreign
transmissions , and their reception and relay, would not only nuLLify
the freedom of estabL i shment but also render impossibLe the
achievement of a common market in broadcasting.

The same would be t rue of a requi rement to the effect that a foreign
broadcaster must be organized in the same way as a nationaL broadcaster
andlor must transmit a programme that satisfied the requirements laid
down for nationaL programmes. Such requirements wouLd not , it is true
constitute de jure discrimination against broadcasters in other
Member States , but the latter would be exposed to de facto
discrimination as they would not normalLy be in a position to satisfy
simuLtaneously the institutional andlor programme~content requirements
imposed by aLL or only some Member States. In the final analysis
therefore , they would be prevented from broadcasting to that other
Member State. They would be treated in the same way as broadcasters
established there. The free movement of transmissions within the
Community would be impossibLe. As mentioned above , however , the
exception contained in Article 56(1) and justified on grounds of
nationaL pubLic policy does not allow the relaying of programmes
from other Member States to be judged by the same criteria as those
apply~ng to the national broadcasting set-up and to be made
conditional on compliance with those criteria.
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Approximation of speciaL provisions for foreign nationals
(Article 56(2)

Pursuant to Articles 56(2) and 66, " the Counci l shall, ~cting
unanimously on a proposal from the Commission and after consulting
the Assembly, issue di rectives for the coordination of the
aforementioned provisions Laid down by Law, regulation or
administrative action , that is to say those provisions that provide
for special treatment of foreign nationals and are justified on
grounds of public poLicy, public security or public health.
Whereas all other forms of discrimination in respect of foreign
nationaLs are prohibited per se (Articles 52, 53, 59 and 62)
the caseS in which discrimination is justified shouLd be harmonized
and thereby reduced to what is stri ct Ly necessary. Such
coordination shouLd, in particuLar

, "

protect (nationaLs from other
Member States7 from any exerci se of the powers resulting from
the exception relating to Limitations justified on grounds of
public poLicy, public security or pubLic heaLth, which might go
beyond the requirements justifying an exception to the basic
principle of free movement of persons "1 or , in this instance,
the freedom to supply services and the freedom of establishment.

Since no spec~al treatment for foreign nationals has as yet been
introduced in the broadcasting field on grounds of public
poL icy and since such treatment wou ld , as we have a l ready seen,
be difficuLt to justify, the question of its harmonization probably
does not arise at this juncture. The Commission can confine itseLf
for the time being to ensuring, where necessary, that Article 56(1)
is compLied with (first indent of ArticLe 155 , and Article 169).

Case 30/77 Bouchereau 1977/ECR 1999, at 2010, ground 15;
Case 67/74 Bonsignore 1975/ECR 297, at 306, ground 5.

Likewise
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Restrictions affecting nationaLs and non-nationals without
di stinction (Arti cLes 59 to 66 EEC)

The question whether steps need to be taken to approximate national
Laws on broadcasting and copyright , and if so what these measures
should be, wi II depend to a Large extent on how broad the prohibition
on restrictions of the freedom to provide services contained in
Articles 59 and 62 is considered to be (for the exact wording
see the beginning of Section B above). If the national reguLations
which are claimed to affect the reception and retransmission of
broadcasts from other Member States are no Longer permitted under
either Article 59 or Article 62, and must hence be rescinded
the approximation of Laws which govern the taking up and pursuit
of a.ctivities as a s.el f-employed person - including broadcasting
and the making of programmes - caLLed for in Article 66 in conjunction
wi th Art i c le 57 (2) wi l L tend to become i r re Levant. The purpose
of such an approximation, namely "to make it easier for persons
to take up and pursue activities as self-employed persons
(Article 57(2) in conjunction with Article 57(1)) , will remain
a requirement of the Treaty, but the legal barriers to an exchange
of broadcasting servi ces among the Member States should already
have been removed under directly applicable Community Law, which
takes precedence over contrary national Law. On the other hand
if the legal obstacles to the reception and retransmission of
broadcasts from other Member States are not deemed to fall under
the prohibition in the Treaty, an approximation of Law will become
necessary. Indeed, it wilL be imperative.
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The provisions of the Treaty

Arti c Le 59 requi res that restri ctions on the fr~edom to provide
services within the Community be abolished, whiLe Article 62 prohibits

the introduction of new restrictions; together they cover in
principle not only all discrimination on the grounds of nationality
or place of residence but all other obstacles toa free exchange
of servi ces between Member States.

Terms employed in the Treaty

The above considerations follow from the terms used in the relevant
provisions of the Treaty. Articles 59, 62 and 63 do not refer

to discrimination but to " restrictions This is the term used

when the aim is simply to prevent dis~rimination.

Thus Article 65 provides: " As Long as restrictions on freedom

to provide servi ces have not been aboL i shed, each Member State:
shaLL appLy such restrictions without distinction on grounds of
nationaLity or residence to aLL persons providing services within
the meaning of the first paragraph of Article 59. Article 65,

in banning any discrimination on the grounds of nationality or
pLace of residence in respect of all other and not just individual
Member States in the period before al l restri~tions are 

li fted
under Arti cle 59, implies that there are other kinds of restriction
which will need to be aboLished.

Further examples of the use of the narrower concept of discrimination
when it alone is meant are Article 7 (prohibition of "

any discrimination

on grounds of nationality )" ArticLe 37 (progressive adjustment

of State monopolies of a commercial character), Article 68(2)
(provisions on capital and credit). Article 67 (movement ofcapitaU
uses both terms, and in doing so confirms that " restrictions
are measures which apply without distinction to nationals and
non-nationals. Finally, ArticLe 3(c) calls for the abolition
of "obstacles" to the free movement of servi ces, in other words
not just discrimination against non-nationals from other Member

States.

ArticLe 60, third paragraph

The second justification for this Line of reasoning is contained
in the third paragraph of Article 60, which states that the "

person
providing a service may, in order to do so, temporari Ly pursue

his activity in the State where the service is provided under
the same conditions as are imposed by that State on its own
nationals

This provision can only mean that such regulations should have
no effect or onLy a marginal one if a provider of a service does
not pursue his activity in the State where the service is 

provided.

The third paragraph of Article 60 does not constitute a definition
of the term " restrictions " as used in Article 59, nor does it
estabLish a principLe applying to aLL cross-frontier services. 
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merely gives a special ruLe applying to a clearly defined subset of
cases. It does not provide suffi.cient reason , as far as al l other
cases are concerned, not to apply the more general wording of
Article 59, which cal~for the abolition of restrictions and not
just of discrimination. Thi s is all the more relevant where a
provider of a service not only does not pursue his activity in
another State but aLso does not r. der the service in another State,
but his own.

Obj ect i ves and concept ion of the Treaty

That Art i cLes 59 - 66 are not cant i ned to rest ri ct ions on non-nat i ona ls
but also cover restrictions affecting nationals and non-nationals
equally, follows , thirdLy, from the objectives of these Articles and
the general aims of the Treaty. One of the main tasks of the Community
in pursuit of its primary economic , sociaL and poLitical objectives
as stated in the Preamble and Article 2 is "establishing a common
market" (Article 2). This entaiLs creating within the Community
conditions similar to those existing in a national market (cf.
Article 43(3)(b)). This common market is to embrace not only labour
capital and goods but services as well. " For the purposes set out
in Article 2 , the activities of the Community shaLL include
according to Article 3 , lithe abolition, as between Member States , of
obstacles to freedom of mOvement of ... services (Article 3(c)).

If it were a question simply of removing discrimination , the
prohibition contained in ArticLe 7 wouLd be sufficient. Instead , the
Contr.acting Parties have included a separate Chapter 3 under Title III
of Part Two of the Treaty to regulate the free movement of servi ces
as one of the six " foundations of the Community , and provides for the
creation of a common market in services ,. that is the removal of all
obstacles to intra-Community exchanges of services with the aim of
welding the national markets in services into a single market in
which the conditions are as close as possible to those of a genuine
internal market.

The Treaty is hence designed to prohibit any discrimination and
restriction on the free movement of services between Member States
(existing obstacles were to be abolished during the transitionaL
period under Arti cle 63 , since when the fi rst paragraph of Arti cLe 59
and Article 62 are directLy applicable) in order to open national
markets to services originating in other Member States. Differences
between the national provisions regulating individuaL activities are
to be removed by approximation under ArticLe 66 in conjunction with
Article 57 so that the national marKets,. onceopenerl/ become one
common Eu,opean market. In addition , there is to be an approximation
of Laws to remove discrimination on the grounds of public order
safety and health , such Latter regulations remaining in force unti 
they are harmonized (ArticLe 66 in conjunction with ArticLe 56).

135



- 142 -

AppLication of the Treaty by the Commission and the Coun~ilII.

ExpLanatory Memorandum to the Gener.aL Programme

The Commission stressed in its ExpLanatory Memorandum to the
GeneraL Programme for the abolition of restrictions on freedom to
provide service, adopted by the CounciL on 18 December 1961 2 that
The rule of equal treatment with residents does not have the same

generaL significance in this case as in the Chapter on freedom of
estabLishment. It is only referred to here to cover cases in which
providers of services established in one country travel to another
to pursue their activities there ona temporary basis" (third
paragraph of Article 60L Where recipients move to the supplier of
a service, or where the service does not entai l a change of Location
by the suppliers

, "

the freeing of services has an absolute character
which contrasts with the reLative character of the freedom of
establishment. As in the case of free movement of goods and capital
the aim is the abolition of aLL restrictions and not only of those
that are discriminatory

The reason for this is that simply prohibiting discrimination is not
sufficient in itself to aLLow the exercise in practice of the right
to free circulation of services, capital and goods; it is sufficient
for the exercise of right of establi~hment and free movement Df Labour.
In the Latter case , the persons concerned are moving from one state
to another , with a change in the Law to which they are subject. This
is not true in the first case , where it is the service which passes
from one State to another as it "ci rculates " across an internal
frontier. The la~i to which the provider of the service is subject
remains the same. He is still governed by the Law of the country in
which he is established and from which he supplies the service. The
extent to which he is abl~ to provide his service in another country
depends in Large measure on how far foreign regulations restricting
the free circulation of services , capitaL or goods apply to him in
addition to nationaL Law in his own country. For the supplier of the
service, it is unimportant whether these regulations discriminate
agai~st him as a non-national or apply equally to nationals. If they
are not the same as the law in his own country, it may be impossible
for him to provide the service or he may make himself Liable to
sanct ions.

This is why ArticLes 59 and 62 prohibit all "restrictiohs" on the free
exchange of services and not merely disc rim ination , just as ArticLes 30
and 32 prohibit both restrictions on imports of goods (discrimination)
and " aLL m.easures having equivaLent effect" , and more particuLarly
restri ct ions whi ch apply equa L Ly to imported and domesti c goods. The
Latter restrictions have onLy a remote connection with the idea of
discrimination against non-nationaLs. Finally, Article 67 dealing with
the closeLy related field of capital movements specifically prohibits
all discrimination and all r€strictions.

1 Commission document 
III/COM(60)92 final of 28 JuLy 1960, p. 22

(paragraph 14) and 23. (The quotations in the text are an ad hoc
transLation in EngLish for the purposes of this document but see
BulL. EC 6/7-1960 for a summary in English).

20J No '
,. 15. 1.1962, p. 32. 156
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It is clear , therefore , that free exchange of servi ces , free movement
of goods and the circulation of capital belong together by their
nature and function just as free movement of Labour and right of
establishment are inter-related. Article 59 does not contain any
provisions corresponding to Article 48 or the second paragraph of
Article 52, whiLe the third paragraph of Article 60 does not define
what restrictions are;. it on.ly makes a non-national provider of a
service subject to Local Law if he temporarily pursues his a.ctivity
in another country where the service is supplied , in other words
if he temporarily takes up residence there. In all other cases
(a non-national supplier of a service pursuing his activity in his
wn country) thl;! service may not be restricted by the Law in another
country where it is being received (first paragraph of Article 59
and Art i c le 62).

For all the reasons set out above and under I , Articles 59 and 62
must be regarded as more than an appli~ation to services of the
general prohibition of "discrimination on grounds of nationality
(first paragraph of Article 7). As weLL as estabLishing equaLity,
the two Arti c les cited are intended to guarantee the "freedom to
provide services" (Article 62) from all " restrictions" both as
an individual right and as an institutionalized part of the
Community. By this is meant that the " liberalization" of services
(ArticLes 6H2) , 63 and 64) , which is to say the "abolition as
between Member States of obstac les to freedom of movement of
services " (Article 3(c)) , is a primary objective and " foundation
of the Community" (title of Part Two of the Treaty);. it is a
contributory eLement in the common market and as such is something
which the organs of the Community are duty-bound to establish
for all kinds of service.

The Genera L Programme and broadcast i ng

In Line with what has been said above in 1 , the restrictions to be
aboLished under Article 59 are defined in Title III B of the Council'
General Programme as " Any prohibition of , or hindrance to , the
movement of the i tern to be supplied in the course of the servi 
or of the materiaLs comprising such item or of the . ," equipment
... to be employed in the provision of the service This is in
addition to measures of the type referred to in A which hinder
the person providing services "by treating him differently from
nationals of the State concerned" ALL these restrictions are
to be el iminated "whether they affect the person providing
the services directly, or indirectly through the recipient of the
service or through the service itseLf" (introductory sentence to
Title IIn.

The subject of the present paper is the broadcasting andlor
transmission of sound and .teLevision programmes. The "materials
comprising the service are sound and picture signaLs , whi Le .the
equipment" \.Jould be, for example , di rectionaL beams, cables andwires. This would mean that bans and restrictions both de jure

znd dl;! facto on broadcasts andlor transmissions of programmes across
national borders are covered by Title III B of the General Programme.

This is confirmed by the Commission s ExpLanatory Memoran~u
2 whic~

defines services provided without the suppLier or the reclP~ent . h ~vlng
to Leave their own countries as services which do not OCCcIC;I,n " ~lIreC't .

between " the arties. This appLies particularly to serVlces WhlChcon ac 

- "

are " purely inteLLectuaL!. immaterial I in character or teclln-1ca .

c. cit. , p. 33.
COM(60)~2 final , p. 48 (paragraph 28) and p. 49 under (a). 157
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The restri ctions on such seryi ces (whi ch must be abolished) include
according to the Memorandum

, "

obstacles arising from reguLations and
practices in the country of the recipient thatJ are Liable to
limit the use of a service originating in another Member State. This
applies aprticuLarly to fiLms. The basic problem relates to
the commercial exploitation of copyright and simi Lar rights connect.
with a fi lm, that is the prob~em of exchanges of services in the
field of cinematographic fi lms. Copyright in cinema or television
fi lms or other broadcasts are valid for everyone, that is they do
not depend on the nationality of the providers of the servi ces
incorporated in a performance , broadcast or transmission or on
their place of residence. Other restrictions applying without such
discrimination include broadcast'ing regulations and practices in
the country of a recipient which prevent or impede the movement or
reception of a broadcast service supplied from another Member State.

The Commission s position in the cases of Coditel v Cine Vog
and Debauve

In accordance with its interpretation of Arti de 59 and the thi rd
paragraph of Artic~e 60, the Commission considered in the case of
CoditeL v Cine Vog that a rule appLying without distinction to
all persons resident in Belgium was a restriction on the free
provision of a service and as such was prohibited under Article 59
since it gave the author of or owner of the rights in works of
Literature and art (in this case a cinematographic film) the
exclusive right to permit the broadcast of a work and its retransmission
either by wire or through the ether and hence to forbid
unauthorized third parties from doing the same, in as far as the
rule affected the retransmission of programmes broadcast in another
Member State.

SimilarLy, in the case of Coditel v Debauve ,. 3 
the Commission

considered that a ban on the retransmission of domestic and foreign
programmes containing advertising which was applied to all cable
television companies established in Belgium constituted a
restriction prohibited under Article 59, in as far as the rule
affected advertising broadcast in another Member State.

FinaLly, the Commission took the view that ArticLe 59 was directly
applicabLe to these and aLL other no~-discriminatory restrictions
on the freedom to provide services.

~ cit

", 

P.:. 51. 
Case 62/79 1980 ECR 3, p. 881 (pp~ 884 897-8).

4 Case 
52/79 L 1980 ECR 833 (849-50).

Debauve at 852 and Opinion of Mr Advocate-General Warner at
860 (873-4).

1""
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Inte,~retation of the Treaty by the tourt of JusticeIlL

Restri ctions " covered by Arti cLes 59 and 62

The Court of Justice has acknowledged in a number of judgments
not concerned with broadcasting that the restrictions whose
abolition is provided for by the firs~ paragraph of Article 59
include not only all overt or covert, de jure or de facto
discrimination against the person providing a service on grounds
of his nationality or the place in which he is established, but
also "aLL requirements ... which may prevent or othe~wise obstruct
th~ activities of the person providing the service.

In the Debauv~ judgment , the Court simply held, however, that
the first paragraph of Article 59 involves " the abolition of all
discrimination against a provider of services on the grounds of
his nationality or of the fact that he is established in a 
Member State other than that where the service is 10 be provided.

And in Coditel v Cine VOg
4 the Ccurt

held, ultimately in Line
with the above judgment , that "whilst Article 59 of the Treaty
prohibits restrictions upon fr~edom to provide services L it does
not thereby encompass Limits LL imi tations , restri ction~1 upon
the exercise of certain economic activities which have their origin
in the application of national legislation for the protection
of intelLectual property n.

" "

The provisions of the Treaty
relating to the freedom to provide services do not" therefore
preclude an assignee of the performing right in a cinematographic

fi lm in a Member State from relying upon his right to prohibit
the exhibition of that film in that State , without his authority,
by means of cable diffusion if the fi lm so exhibited is picked
up a~ transmitted after being broadcast in anoth~r Member State
by a third party with the consent of the original owner o~ the
right."

e. " Forms of discrimination which, aLthough based on criteria
which appear to be neutral, in practice Lead to the same resuLt"
as "overt discrimination based on the national ity of the person
.r:oviging a service Joined Cases 62 and 63i81 Seco v Evi

L198fl ECR 223 235 , ground 8. -
Case 33/74 van Binsbergen L197Y ECR 1299, 1309, ground 10;.
Case 39/75 Coenen 119751 ECR 1547, 1555 , ground 6;. Case 279~ 0
Webb (i981 /ECR .l. 33?4 , grounds 15/16;. Likewise, for example
CE.se 37/74 Walrave 11974/ ECR 405, 1420, ground 31 " inter alia
ground 34 " in any event in so far as " ;. Case 13/76 Dona 11976/
ECR 1333, 1341 , ground 20 "at Least in so far as According
to Joined Cases 110 and 111/78 van Wesemael and Follachio 119791
ECR 35, 52, ground 27 , see also grounds 29/30 Webb, at 3324
ground 14 and Seco v Evi at 235, ground 8 the prov isions of
Article 59 "entail" the abolition of all discrimination and
hence are not exhausted therein.
Debauve at 856, ground 11. According to Case 15/78 Koestler
119781 ECR 1971 , 1980, ground 4, 1981 , ground 5, Article 59 covers
0nLy discrimination.
Coditel v Cine Vog at 903, ground 15 , and at 905 , operative part.

1"'; 
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Although in the passages quoted from both judgments the Court
appears to Limit the scope of Arti cle 59 to discrimination, and
hence it was an estabLished fact that ArticLe 59 did not encompass

both sets of circumstances because the relevant provisions of
broadcasting and copyright Law do not distinguish according to
the nationaL ity of the person providin~ the servic~ or the place
in which he is estabLished , in Debauve it aLso applies an exception
to Article 59 designed to limit , not the prohibition on
discrimination, but the prohiqition on restrictio~s, applicable
without distinction, to the movement of services: " In veiw of
the particuLar nature of certain services such as the broadcasting
and transmission of television signals , specific requirements
imposed upon providers of s~rvi c.eswhi ch are founded upon the
application of rules regulating certain types of activity and
which are justified by the general interest and apply to all persons
and undertakings established within the territory of th~ said
Member $tatecannot be ~aid to be incompatible with the Treaty
to the extent to whi ch a provi der of servi ces estab L i shed in another
Member State is not subject to simi lar regulations there.

According to this passage there are, therefore, restrictions applicabLe
without distinction which are prohibited by the first paragraph
of Article 59 and Article 62: firstly, the application of national
rules justified by the general interest simi lar" to foreign rules
(second haLf of sentence quoted above); and secondLy, the appLication
of nationaL rules not justified by the general interest. Even
within the Latter category, however, an important area is , according
to the judgment in Coditel v Cine Vog , excluded in principle from
the prohibition provided for in Article 59, namely the exercise
of rights in the transmission of broadcasts.

The question as to which rules may be regarded as justified by
the general interest wi Ll be examined separately at IV and VI.

InappLicability of "similar " national rules

What is meant by " similar" national rules can be answered onLy
in the Light of the particuLar circumstances. Since under the
EEC Treaty freedom of movement for servi ces is the rule and not
the exception , the requi rement of simi larity between the foreign
and the nationaL rule must be interpreted broadly.

Similar means neither identicaL nor equivalent but " comparabLe"
According to thei r purpose and content the rules must be comparable to
each other and resemble one another. Differences which are not
materially or qualitatively significant do not justify the application
of nat i ona l law.

"6 /J. 

Jl v"'.;

' ~"~.__.

. lS lS apparent from the end of the sentence quoted below
, and1S even more clear from van Binsbergen at 1309, grounds 10/12.Debauve at 856, ground 12.

The Court gave a ruling to this effect for the first time in
van Wesemael and Follachio at 52, end of ground 28.
The Court uses this term repeatedLy in 

van WesemaeL and FoUachioat 53, ground 30, 54, ground 39, 55, operative part , para. 3.
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The survey given in Part Four shows that , from the point of view of
conception and organi zational and legal form, the broadcasting rules
of the Member States partly resemble one another and partly differ
from one another to a greater or lesser degree. General compari sonsdo not suffi ce, however, for the simi lari ty or substitution test.
What is needed is a specific comparison of the relevant provisions
of the two sets of broadcasting regulations in a given case.

Part Six contains a great many specific detai ls concerning advertisingrights and copyright in broadcasting. They indicate that the individual
problems are solved in a " simi lar" manner only in the minority of cases.
Even between Member States whi ch have reLati ve Ly homogeneous ideas about
vaLues and rules , divergences have a habit of promptly appearing when
it is a question of recognizing specific rules as simi lar. The
approximation of advertising and copyright restrictions cannot at aLL
events be dispensed Irlith even with the heLp of a large-scale non-
application of national rules in favour of similar foreign rules.

Range of the applicabLe laws or international scope. of publicadvert is i ng Law

According to the Debauve judgment , the first paragraph of Article 59
and Article 62 prohibit restrictions applicable without distinction
which are not justified by the general interest. Before examining
which these are (IV, VI below) , it must be established which Legal
orders are, in the Light of the judgment , to be included in the 
examination. In proceedings

this is invariably the Lex fori Outside
of courts and authorities, broadcasting undertakings must know

, howeverwhi ch Laws of the Member States they have 
to observe if they are to avoidlitigation and penalties, or whether Community Law Limits the

applicabiLity of one or other such set of national broadcasting
regulations. In other words must a broadcasting undertaking observe
the re!:'trictions justified in the general interest of aLL the Member States
in whose territory its broadcasts can be received directly? Or does the
freedom of movement for services between Member States allow it to
observe onLy the rules of that State in whi ch it provides its servi 
and is active? If so , is it nevertheless de facto obliged to observe
aLso the ruLes of those Member States 

to whose territory it wishes its
broadcasts to be relayed by cable television distribution undertakings
established there?

(a) Applicabi Lity onLy of the Law of the place where the broadcast isproduced? 
In its judgments before and after Debauve the Court granted the benefit
of the unwri tten exception it had ~reated to the first paragraph of
Article 59 and Article 62 - the applicability of restrictions justified
by the general interest - exclusiveLy 

to the Member State "where the
service is given ,,1 and which the provider 

of the service had regularly
visited in order to give the service. With one exception, the facts

Van Binsbergen at 1309 , grounds 10/12; Coenen at 1554, grounds 6/7
van Wesemael and FoL lachio at 44 , 52, grounds 27/28; Webb at 3324,
ground 16, 3325, ground 17.

van Binsbergen at 1308 , grounds 2/5; Coenen at 1554, ground 2, 1555ground 9; Webb at 3321 ground 5.
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therefore constituted cases covered by the third paragraph of Article 60
(wording at I 2) or cLoseLy related to it.

(b) Additional appLicability of the Laws of the places of reception and
relaying of the broadcast by cable televi sion distribution undertakings?

In Debauve on the other hand , the providers of the servi ce - the
broadcasting German French and Luxembourg television undertakings -
were neither active in the country of the BeLgian recipients of the
service nor had they given their services - the broadcasting of commercial
advertisements - in Belgium, but only in Germany, France or Luxembourg.The situation in Cine Vog v Coditel was analagous: the fi lm was broadcastin Germany, so the service was given there and not in Belgium.

To justify the extensive restriction of freedom of movement for television
advertising, the Court refers to the widely divergent rules governing the
broadcasting of advertisements and the absence of any approximation of
Laws. It goes on to say: 2 " It must be stressed that the prohibition on
the transmission of advertisements by cable television

... cannot beexamined in isolation. A review of all the BeLgian Legislation on
broadcasting shows that prohibition is the corolLary of the ban on the
broadcasting of commercial advertisements imposed on the 

BeLgianbroadcasting organizations. In the absence of .any harmonization
of the relevant rules , a prohibition

... 

of the retransmission of
commercial advertisementsl falls within the residual power of each
Member State to reguLate teLevision advertising 

on its territorygrounds of generaL interest. The position is not aLtered by the fact
that such restrictions or prohibitions extend to 

television advertising
originating in other Member States in so far as they ar.e actually applied. on the same terms to national television organizations.

The Court thereby exempts from the prohibition provided for in ArticLes 59
and 62, pending the approximation of national Laws, also those restrictions
to the free movement of commercial advertising which make their claim to
vaLidity subject , not to the pursuit of an activity in the national
territory by the provider of a serv-j ce establ ished abroad or at Least to
the provision of the service in the national territory or

, Like the thirdparagraph of Article 60, to both , but soleLy to nationaL effects of
forei gn broadcasts , or more prec i sely to the di rect recei vabiL ity of thebroadcast in the nationaL territory and the activity in the nationaL
territory of third parties (the cabLe teLevision undertakings) based
thereon. The restrictions admissibLe under Articles 59 and 62 incLude
not onLy ruLes concerning television advertising, but aLso

, according toCoditeL v Cine Vog .. rules concerning the protection of the owner of rights
in the presentation of broadcasts.

The service provided by the Belgian cabLe television company Coditel
to its subscribers - the reception of foreign broadcasts and their
retransmission by cabLe - is a service provided in Belgium alone by
a Belgian for Belgian residents and is therefore strictly speaking not
a service to which Article 59 wouLd be applicable. This relaying offorei gn programmes does not , however , depri ve thei r emi ss i on by theforeign broadcasting undertakings of their transnationaL nature
vis-a-vis those who receive Belgian cabLe television 

(cf. A II 2 above).
Debauve at 857, grounds 14 and 15 (emphasis added).
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Hence the transnational provision of the service is subject not only to the
law governing its provider but aLso to all Laws in whose fields of appLication
the broadc.ast is picked up and r.etransmitted.

This simuLtaneous applicability of the ruLes of several Member States to the
same facts Leads in practice to considerable uncertainty in the Law and
creates serious difficuLties. The observance or enforcement of contradictory
rules renders in many cases the free movement of broadcasting between Member
States impossible. From being the rule, the free movement of services
becomes an exception. This makes the harmonization of such advertising and
copyright rules imperative and a matter of urgency. The Court' s reference
to the approximation of Laws is therefore quite unambiguous.

(c) Additional appL i cabi ity of the Laws of the pLaces where the broadcast is
received d rectly?

Maya Member State, in order to safeguard -its prohlb1tion or restrict ions Otl

advertising under Articles 59 and 62, ban or restrict not only the
retransmission of foreign television advertising in its territory, but also
the beaming of foreign advertising even by the foreign broadcasting undertaking
and direct reception in its own territory? May it , in order to enforce such
a prohibition directed at foreign territory, take measures in its own territory
restricting direct reception?

The facts and the grounds of the judgment in the Debauve case - in particular
the sentences quoted above - should not provide a basis for answering these
questions in the affirmative. The Court was fully conversant with the issues
involved. Mr Advocate-General Warner stated , for example, in his Opinion
that it was not a question of a prohibition , directed by BeLgium at other
Member States , of the beaming of teLevision advertising int;) BeLgium, but onLy of
the prohibition , directed at cable television ~ompanies in Belgium, of their
retransmission in Belgium. 8~lgian law acknowledged the existence of zones
of natural reception of foreign broadcasting stations in Be~ gium and did not
seek to interfere with the freedom of viewers living within those zones to
receive di rectly the programmes broadcast by those stations. " Clearly the
purpose of those rules is not , and it couLd not be, to exclude altogether
the viewing of that material l commerciaL advertising 7 on Belgian territory.
Their purpose is only to exclude the active spreading of it beyond , in the
case of each programme , the circle of those abLe to receive it directly.
Since the Belgian rules had only that limited purpose , Community Law could
not invaLidate them.

In fact , a more far-reaching prohibition of the beaming of foreign broadcasts
or parts of programmes which have an effect only in the national territory,

e. can be received directly, ought not to be compatibLe with Articles 59
and 62. Such an extension of the claim to validity of national rules to the
activity of broadcasting undertakings in other Member States would not just
restrict the freedom of movement of the broadcasts in question from other
Member States, but would remove it. Artie les 59 and 62 requi re, not that
nationaLs of other Member States be enabled to provide in a country
territory services which are denied to nationals of that country, but that
the flona~ of other Member States be aLLowed to provide such services in

Debauve at 869, right-hand column. f: 
'oJ.

.J!I. V reJ
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their own countries abroad even where and in so far as they have effect in
the territory of the country concerned. This requi rement that divergent
foreign rules be accepted and complied with in so far as their observance
abroad has effect only at home, or the requi rement that no effects be
conferred on national provisions beyond the Community ' s internal frontiers
follows not only from the Liberalization requirement of Article 59 but also
from the requi rement of the establishment of a common market for servi ces
(Articles 2 and 3(c)) and from the integration of the Member States into a
Communi ty (Arti~ les 1 and 2).

National general interest and foreign commercial advertisingIV.

AppLicability of nationaL Law on teLevision advertising to commercial
advertis ng from abroad

(a) Rules justified on grounds of general interest" (Debauve judgment)

The Court held first of aLL that restrictive national rules governing the
broadcasting of televisi.on advertising in the national territory - including
its prohibition - are justified by the general interyst. After stressing
that those rules were "wideLy divergent" , it stated: "In the absence of
any approximation of national Laws and taking into account the con~;iderations
of general interest underlying the restrictive rules in this area, the
application of the laws in question cannot be regarded as a restriction upon
freedom to provide services so Long as those Laws treat aLL such services
identically whatever their origin or the nationality of pLace of estabLishment
of the persons providing them.

The same must be true of prohibitions on the retransmission of advertisements
by cabLe television The Belgian prohibition was intended to maintain
conformity with the scheme imposed on the national broadcasting organizations.
In the absence of any harmonization of the relevant rules , a prohibition of

this type falls within the residual power of each Member State to regulate,
restrict or even totally prohibit television advertising on its territory on
grounds of general interest.

The Court thereby applied to restriction on television advertising an
unwritten reservation under Community Law which it had created earlier in

Debauve at 856, ground 13.

D~bauve at 857, ground 14.

Debauve at 857, ground 15.
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favour of national restrictions to the free movement of services justified by
the generaL interest. The reason for this exception is brief and general:
In view of the parti cular nature of certain servi ces such as the broadcasting

and transmission of televisio~ signals The Court simply takes the phrase
used earlier in connection with all services "Taking into account the
particular nature of the servi.ces to be provided,,3 and applies it to television.
What this particular nature is - in general and in specific areas - sti Ll has
to be sett Led.

Likewise, the Court of Justice does not say what is to be understood by
general interest", what the "considerations" are which "underlie" the
restrictive rules on advertising or under what circumstances they are
justified" and when not. It direct.s its attention solely to substantive

Belgian Law with its prohibition of television advertising, enacted "on grounds
of the general interest" Accordingly, it does not consider whether and to
what extent the prohibitions are "justified" from the standpoint of Community
law - in particular , of freedom of movement of services as evinced in the free
flow of opinions and information.

Provisions that are justified "on grounds of public policy, public
security or public health" and which are enforced (Article 56(1),
by analogy)

The Advocate-GeneraL 4 the CommissionS and the Federal RepubLi.c of Germany
did not regard this far-reaching judi~ial derogation from Article 59 to be
appl icable , but the right reserved under the Treaty in favour of provisions
that are justified on grounds of public policy, security or health.

(b)

If Article 56(1) aLLows the Member States to take on those three grounds
measures providing for special treatment for foreign nationals

, "

the Member
States must a fort iori be a llowed to take on those grounds measureS applyi 
indiscriminate y to oreign nationals and to their own nationaLs The
Advocate-GeneraL was in "no doubt that the control of television advertising
falls fairly and squarely within the scope of public policy The Latter
however, depends not on Lyon the appl i cabLe Law but also on the enforcement
of that law.

van 8insbergen at 1309, ground 12;

Debauve at 856, ground 12.

van Binsbergen at 1309 , ground 12 (activities of persons whose functions are
to assist t e administration of justice). Since Coenen at 1555, ground 9
it is still only: " In the Light of the speciaL nature of certain services
(in this case the activity of insurance brokers). Likewise vanWesemael
Fol L3chio at 52 , ground 28 (placing of entertainers in employment

ter Debauve - Webb at 3325, ground 17 (provision of manpower).

Advocate-General Warn er in Debauve at 877, 878.

oebauve at 850.

Debauve at 847.

Advocate-General Warner in Debauve at 877.

Ibid.

van Wesemael , FoLLachio at 52, ground 28.
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In fact , the Belgian prohibition of the retransmission of advertising by
cable of 1966 had at no time been enforced by the various governments and
administrative authorities. Although it had been complied with , at the
beginning, by some cable companies, the blotting OUt of advertising had
given rise to major technical , practical and economic problems and had, in
addition, raised questions concerning the permissibility of such "censorship
and of such aLterations and disruptions (interruptions) of broadcasts.
Successive Belgian governments had recognized this. The criminal prosecution
of 1978/79 which underlay the Deba~ve case was the first prosecution and it
was not brought by the government. It remained an exception. In the
Debauve case , France insisted that no changes could be made to broadcasts
(blotting out, substitute material). This would Lead to indirect 
discrimination against foreign broadcasts, prohibited under the EEC Treaty.
Moreover , from the time of the Debauve case up unti l now, programmes from
Germany, France, Luxembourg and the Netherlands received by the Belgian
cable companies have been retransmitted simultaneously, unaltered and have
incLuded the advertising material~

Approximation of laws governing broadcast advertising

As far as that area of broa..c:icasting Law is concerned which governs television
advertising, according to the Debauve judgment (see above under 1a)
Articles 59(1) and 62 prohibit only discrimination (different treatment)
based on the domestic or foreign origin of the advertising, the nationality
of the person providing the services or his place of establishment. In so
far as restrictions on television advertising apply not only to national
programmes but also to the retransmission of broadcasts from other Member
States , they are to be eliminated not by implementing the di rectly enforceable
prohibitions contained in the Treaty but its injunctions to approximate
nat i ona L Laws.

This , then , produces a substantive and a temporal shift;; whi le the Commission
the Advocate-Genera l3 and others i nvo lved in the proceedings took the view
that the freedom to provide services directly guaranteed by the Treaty
(ArticLes 59, 62) covered both the prohibition on subjecting foreign broadcast
advertising to more stringent restrictions than domestic broadcast advertising
as weLL as the prohibition on applying the same treatment or restrictions to
foreign broadcast advertising as are applied to domestic advertising and that
the task of the .approximation of laws , for which provision is also made , is
to establish , starting from the national markets with thei r di ffering legal
frameworks whi ch would then be opened up to one another , a common market in
television advertising with the same outline conditions , the Court of Justice
also assigns the task of opening up the national markets - that is to say the
aboLition of the restrictions on advertising coming from abroad - to the
approximation of Laws.

Thus, abolition of the said .restrictions now becomes their equalization at
Community level , their prohibition under the Treaty now becomes an injunction
that they be approximated by the Community institutions. Immediate elimination

1 For detai Lson the above see Debauve at 838-840;;

Debauve at 845

Advocate-GeneraL Warner in Debauve at 870-873.

845, 854 , ground 5, 864-865.
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of the restrictions, with nothing to take their place , now becomes
harmonization, deferred for the future. The "general interest" must
fi rst be safeguarded by the approximation of Laws. This then renders
superfluous the abolition of those aspects of the restrictions on
advertising appl ied equally to domestic and foreign broadcasts , that
relate to other count ri es. In the view of the Court of Justi ce, the
disparities between the national Laws on television advertising are so
great that free movement of televised advertising which is, in fact
requi red and guaranteed by the EEC Treaty cannot be secured under
Community Law until they are levelled out.

The Court of Justice reached this conclusion even though the derogation
Laid down in Articles 57(3) and 66 provides for approximation of
national Laws prior to the abolition of restrictions on freedom of
movement of services and the right of establishment only in respect of
activities relating to the health of individuals, that is t~ say not
in respect ~f activities relating to other public property. The rule
shows that Laws that di ffer from Member State to Member State and
resuLtant social conditions should not, in principle, precLude the
aboLition of re.strictions on the cross-frontier movement of services
but can be accepted unti L they are approximated.

(a) Competence, need , urgency

By what it has to say on the disparities between the national provisions
on advertising and the connection between their lack of h~rmonization
and the scope of the prohibition laid down in Article 59, the Court
of .Justice simultaneously affirms the competence of the Community in
regard to the ~pproximation of the relevant Laws on broadcasting, the
need for such approximation and its urgency. Without such approximation
nei ther the Libera l i zat i on presc ri bed in the Treaty in respect of
advertising nor , moreover, the common market in that field could be brought
into bei ng.

In addition , according to the EEC Treaty itself

, "

priority shall be given
to those services the Liberalization of which helps to promote trade
in goods. " (Article 63(3)). The Latter applies indisputably to
broadcast adverti sing.

The Sixth Part (paragraphs A I , II and III (a) to (c)) , deals in detail
with the disparities between the Member States ' rules on adverti!:;ing,
the negative effects of those disparities on freedom of broadcasting
in the Common market and thus the need for approximation of laws in thi sfieLd. Reference can be made to those paragraphs here.
Certain points have already been made regarding the economic need for
approximation of the Laws governing broadcast adverti sing (Thi rd Part A II
in fine, B 11 , D in fine, E in fine). This need is particularly marked in

Article 57(3) states ' in the case of the medicaL and allied and pharmaceuticaL
professions , the progressive abolition .of restrictions shall be dependent
upon coordination of the conditions for their exercise in the various
Member States
Debauv. at 856, ground 13, 857, ground 15.
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the case of adverti sing di rect sateL Lite broadcasts and thei r financing
through adve rt is i ng revenue.

Sate Ll i te broadcasting is att racti ve to adverti sers because it enables
savings to be made that are not possible at present. Instead of having to
advertise in a number of countries , the advertiser needs to operate only from
a single Location. However, if the differences between the national rules
on advertising are not eliminated, the attraction that results from such
economies of scale can be Lost because advertising must continue to comply
nationaLLy with the differing requirements of the national Laws. The
anticipated earnings of the broadcasting organizations can accordingly not
be fully secured nor can they even be secured to the extent that is necessary.

As far as retransmission by cabLe is concerned, it is improbable that cable
companies are capable or prepared either to blot out advertising which
infringes their own particuLar Legislation or to replace it with advertising
of their own ("active " cable broadcasting). Even if they had the Latter
capability, it is improbabLe that the foreign broadcasting organizations wouLd
grant them the right to alter their transmissions.

It is , accordingly, necessary, on finan~ial as well as on practical grounds,
to find a soLution which wi II enable broadcasting satellites to exploit their
capabilities to the optimum extent. The Debauve judgment has made it clear
that this soLution lies in approximation of the laws governing broadcast
advertising.

(h) AppLicability of Article 57(2)

In assigning the task of liberaLizing advertising to the approximation of
laws , the Court of Justice clearLy has in mind Article 57(2). For
Article 59(1) states that the "estrictions on freedom to provide servi.ces'
shaLL be progressiveLy aboLished within the framework of the provisions set

out below One of those provisions is Article 66: " the provisions of
Arti cLes 55 to 58 shall apply to the matters covered by thi s Chapter" - that
is to say ArticLe 57(2) also.

That provi sion states: " For the same purpose namely to make it easier
for persons to take up and pursue activities as self-employed persons
paragraph 1 7 the Counci L shall , before the end of the transitional period
act"ing on a proposaL from the Commission and after consulting the Assembly,
issue directives for ~he coordination of the provisions Laid down by Law,
regulation or administrative action in Member States concerning the taking
up and pursuit of activities as seLf-empLoyed persons. Unanimity shaLL be
required on matters which are .the subject of Legislation in at Least one
Member State ...

The view is generaLly taken that "coordination" means the same as approximation
harmonization - expressions used in the Treaty in different places to ~over
the same task.

Activities as seLf-employed persons" also includes the organization (operation)
of broadcasting, or , more precisely, all the different activities of the
organizers of broadcasting such as planning, production, coordination
transmission, reception and retransmission and exploitation of broadcasts of
all kinds.
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The provisions concerning the restrictions on broadcast advertising
(admi.ssibi l ity, Limits , form, content , monitoring) are also included among
the "provl s ions la i d down by Law , regu lat i on or adrni ni st r.at i ve act i on in
Member States concerning the taking up and pursuit" of activities as self-
employed persons. These provi.sions form part of the Law governing the
broadcasting activities of self-employed persons. According to Article 57(2),
therefore, they must be coordinated.

(c) The purpose of approxi mati on

The purpose of such coordination is Laid down by Article 57(2) itself.
Fi rstly, it is necessary to make it easier to "take up" broadcasting activities
that is to say, primarily, establishment and authorization. SecondLy, it must
be made easier to "pursue" such activities as are included among the activities
of organizers of broadcasting as seLf~employed persons, that is to say, in
particular, the provision of the different broadcasting services.

Making it easier " does not mean that approximation may not Lead to the
introduction of stri cter rules in a Member Statel that is to say alignment
on the most liberal Legislation at any particular time. The concept
nevertheless indicates the liberalizing direction which coordination must
take; the founding of independent entities and undertakings and the carrying
on of thei r activi ties is to be made possible and encouraged through the
approximation of Laws , not rendered more difficult.

In particular

, "

making it easier" means eliminating difficulties which arise
from Legal disparities , it means "making such safeguards equivalent" (see
ArticLe 54(3)(g)) in order to make possibLe and to promote the taking up and
pursuit of the reLevant activities as self~employed persons throughout the
Community under equivalent conditions.

The task of harmonizing or LevelLing out the disparities in the Laws governing
advert ising assigned in the Debauve judgment to the approximation of laws
corresponds to this. In this way, not only wi II the national markets be
opened up to one another but the common market in part of the field in
question - in broadcast advertising - that has to be established wi 

II bebrought into being. This European market cannot function if the nationals
of Member State A in Member State B simply enjoy the same rights as the
nationals of Member State B in Member State B but only if the nationals of
country A in country B enjoy the same rights as the nationals of country B
in count ry A.

The approximation of laws accordingly encompasses not onLy cross-frontier
movement of services but aLso movement of services at nationaL leveL

, not
onLy estabLishment in another Member State but also in one s own country.
The~ording of Article 57 corresponds to this conception of the EEC Treaty
and its interpr8tation by the Court of Justice. Article 3 does not simplyprescribe "the aboL ition , as between Member States, of obstacles to freedom
of movement for persons , services and capital" (subpara. (c)) - that is to
say, the opening of internaL frontiers - but also "the institution of a system
ensuring that competition in the common market is not distorted" (subpara. (f)),and " the approx i mat i on of the laws of Member States to the extent requi red
for the proper functioning of the common market" (subpara. (h)) - that is to
say equivaLence of the legal conditions. The Community aspires to these main
objectives and activities "as provided in this Treaty " (Article 3), that is to
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say primariLy under ArticLes 52 and 59 on the one hand and Articles 57(2)
and 66 on the other.

The broadcasting and retransmission of advertising under conditions of freedom
and equivalence is the first objective to be striven for. This follows noton Ly f rom the lega l grounds that. have been set out and f rom the Debauve
judgment but from the major economic importance of broadcast adverti~ing to
production, marketing and the free movement of advertised goods and services
within the Community, that i~ to say for important sections of trade and
industry and for consumers, and, in addition, for the advertising industry
and for broadcasting organizations themselves (see also the Sixth Part A1).

v. National generaL interest and internationaL coverage of the rules on the
taking-up and pursuit of broadcasting activity

Consideration still has to be given to the significance which the reservation
concerning the appLicability of the national rule.s that are justified in the
generaL interest has beyond the law on broadcast advertising. The exemption -
which is tantamount to an approximation of the relevant 

legal provisions -
from the prohibitions on restricting freedom to provide services 

(Articles 59
and 62) was couched by the Court of Justice in general terms and it did not
restrict it to requirements regarding advertising.

However, before discussing the material scope of the reservation (at VI), it
is necessary to define its internationaL coverage and the regulations which
it thereby comprises. To what extent does the national reservation therefore
include cases where frontiers are crossed and to what extent does it not?

First of aLL it is necessary to clarify the nature of the LegaL provisions
on broadcasting and telecommunications. In accordance with the distinction
in the EEC Treaty betwe:=n rules on the taking-up and pursuit of activities
of seLf-emp Loyed persons (the second paragraph of Art ide 52 , Arti cLe 57(1)(2) and (3) , and ArticLe 66) , they may be classified into two categories.

The taking-up of broadcasting activity is affected particularly by the rules
on the foLlowing: the (exclusive) assignment of the activity to certain
sponsors , the estabLi shment of broadcasting organi zations , thei r licensing
pursuant to Laws on telecommunications 

andlor broadcasting (e.g. in accordance
with the extent to which they represent certain groups or movements in the
population (number of members and so on) , their legal form, their structure(type , task and composition of bodies , representation of socially significant
categories) , the responsibility of the corporation , its articles of associationand financing.

The pursuit of broadcasting activity is affected particularLy by the rules on
programmes , i. e. certain requirements as to their objectives (e.g. the
injunction not to serve private or commerciaL purposes)

, orientation (e.g.representation ofa specific social trend) , quality and content (e.g.
comprehensive information faithfuL to the facts) , the composition of programmesas a whole (e. g. regard for aLL points of view, sufficient news and educationaL
programmes) , and on management , responsibility and liability, and supervision.

See under III 1 above Debauve at 856, ground 5.

---
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The answer to the question about the international coverage of these rules and
of the reservation bringing about their application is not that in the event
of broadcasts from foreign countries there maybe no interference in the
transmission process , since it is not physical , and even Less so may action
be taken against an organization established in a foreign country. On the
one hand, the claim to recognition, i. e. the predetermined field of application
of a ruLe, cannot be equated with the possibi l ity of its being enforced.
Without .violating certain bounds drawn by general internationaL Law, statutory
prohibitions or injunctions may in principle be directed at foreigners in
foreign countries whose actions have consequences in another country where
Legal action may readi ly be taken against them in the said country. On the
other, the transmission process may be interrupted in the country concerned
if public agencie.s own or supervise the reception equipment , e.g. small relay
transmitters, master aerials , community aerials , community reception faci ities.

Limitation by Articles 59 and 62

It has already been explained (at III 3 c above) that and why Articles 59 and
62 preclude extending the law of the country of reception to the transmission
of (advertising) broadcasts in another Member State. National law On
broadcasting may not , therefore , lay down specific conditions for the taking-
andlor pursuit of broadcasting activity in another Member State on account of
the transmission of broadcasts into its area of jusrisdiction, for instance by
requiring a licence for its territory or prior consent , consuLtation or
notification , or by imposing particuLar requirements with respect to the
organization of the foreign broadcasting corporation or the programmes
broadcast there.

AccordingLy, the national reservation concerning the general interest (and
that concerning pubLic order , safety and heaLth , at B III 1 above) of the
country of reception does not extend so far that it covers the provision of
a service Cthe transmission of a broadcast) in the country of transmission
nor can it prohibit , restrict or otherwise regulate this broadcasting. The
principLe of the freedom to provide services within the Community (Article 3(c))
and the individual right of nationals of the ~ember States to provide services
for persons estabLished in .another Member State aLso presuppose freedom to
broadcast beyond frontiers.

PossibLe nationaL restrictions may therefore be directed only against the
rediffusion (and of course transmission) of foreign broadcasts within the
country. Broadcasts from other Member States into one s own country cannot
be regulated by national reserved rights. Their fieLd of application can
extend no further than that of the national law whose application they ensure.

The reservation ~ and accordingly national law, is therefore appl icable onLy
when the foreign broadcast has "crossed" the frontier and is "within reach"

e. when it is received in the country concerned. Only then, whether the
broadcast is received direct or relayed by a transmitter or cable service
may national Law have recourse to a reservation.

it 't"', 
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If national requirements couLd be imposed on foreign broadcasts
before they reached receivers in the country concerned (and therefore
also before they reached receivers in the country of transmission)
there would be no freedom of cross-frontier provision of broadcasting
servi ces and hence no free f Low of opi n ions, i nformat i on and ideas
regardless of frontiers For even before this movement, this fLow,

has started in a foreign country it couLd be prohibited, restricted
or affected by Law, or indeed be prevented.

Nevertheless, the freedom of nationals of other Member States to
transmit broadcasts to another countrY,or to relay them in any manner
(above, A II 3) , and thei r freedom to express opinions, information
and ideas in these broadcasts may not be restricted, even where
simi Lar restrictions are applied to broadcasters or programmes within
the count ry. On ly the recept i on and redi ffusi on of forei gn broadcasts
at home may be rest ri cted , shou Ld such rest ri ct i on be just Hi ed on
grounds 0 the generaL interest (below , VI).

If the broadcasting corporat ions of each Member State whi ch also
transmit programmes to other Member States not only compl iedwith the
broadcasting legisLation of their own country, but also with that of
other countries, not only would broadcasting no Longer be free and
unaLtered, in many cases it would be unfeasible. This couLd aLso
resuLt from conflicting requirements as to the Legal form
organization or composition of the bodies of broadcasting
organizations , or as to the form, type, content and composition
of programmes. Even where regulations are mereLy different it is
often impossible to compLy with all of them. There are numerous
exampLes of this.

Practice and law in the Member States

The practi ce of the Member States takes account of the actual situation
and conforms to what has been said earlier. They have always affirmed
and put into effect freedom to transmit territorial broadcasts
including those beyond their own frontiers. They have special radio
programmes broadcast to foreign countries. Television programmes are
increasingly broadcast beyond frontiers. Conversely, the Member States
do not impede broadcasts from other countries and direct reception at
home. Certain Governments have expressLy acknowledged the principle
that nat ional Law on broadcast ing can onLy ~over and regu Late the
rediffusion of foreign broadcasts at home.

see for example "Memorandum on pol icy regarding the reLaying of
forei gn broadcasts vi a Dutch cabLe networks " presented to the
Dutch Parliament by the Minister for Cultural Affairs , Leisure
and SociaL Affairs of 29. 11. 1980, p. 12 (cyclostyled English
translation) , Notitie " DoorgHte van buitenlandse omroepprogramrna
via Nederlandse kabelnetten , Kamerstukken II , zitting 1980/81
16494, No 2; expLanations given by the French Mini ster for
Communications to the National Assembly in spring 1982, cited above
Part Four , G , in Limine.

Also the German Expertenkommission Neue Medien - EKM, Baden-Wurttemberg,
AbschLussbericht , Bd. I: Bericht und ProjektempfehLungen
Stuttgart 1981 182, No 8. 10. 5 and 159, No 8.
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The Member States ' Laws on broadcast i ng and te lecommuni cat ions
accordingly apply only to the broadcasting organizations operating
at home (above, Part Four). No Member State requi res prior approval
consu L tat i on or not i fi cat i on of broadcast i ng intended for its
territory. The Law of the Member States contains neither prohibitions
or injunctions imposed on broadcasting corporations established abroad
broadcasting (also) to thei r particular country nor regui rements as to
thei r programmes.

For example , the German FederaL Constitutional Court has removed from
the constitution the obligation to ensure by means of suitable
precautions that the enti re range of programmes genuinely corresponds
to actual diversity of opinion. However, it added the adjective
nationalfi to the word "programmes"1 and thereby made it clear that
the task of subjecting foreign programmes which may be received in
Germany to the national requi rements regarding balance cannot fall
to the German legi s lator.

Where national rules on broadcasts transmitted from abroad do exist 
they apply to redi ffus i on systems estabL i shed in the count ry concerned.
There are no nat i ona l ru les concerni ng di rect domest i c recei vers of
foreign broadcasts which regulate reception or authorize interference
therewith. The foregoing appLies aLso to di rect reception via
sateL Lite.

Scope of broadcast i n9 monopoL i es

In the light of the foregoing (Sections 1 and 1II 3(c1) it would , for
exampLe , be incompatible with Articles 59 and 62 if a Member State
whi ch has ass i gned and reserved broadcasti ng on its territory to and
for one or more broadcasters so that no other broadcaster is al Lowed
to transmit programmes on this territory, were to extend this
prohibition to broadcasters in other Member States transmitting
programmes in these Member States which can also be received in the
Member State in Question if this Member State were generally to
prohibit or prevent di rect reception of these foreign programmes.

If the transmi ssion of programmes from other Member States were
prohibited this would create a Community-wide broadcasting monopoly
in respect of the territory in question. It would Lead to the
segregation and isolation of this Member State from the rest of the
Community whi le the nationaL undertaking on which a monopoly has been
conferred l,IouLd be abLe to freely transmit its programmes in Member States
in which no monopoly exists or in which there is a monopoly solely in
respect of the broadcasting of programmes on the territory of these
Member States.

Not only the right of establishment for foreign teLevision and radio
broadcasters but also the freedom to provide servi ces in respect of
their programmes ~ould be abolished as institutions and individual rights.
It would be impossibLe to create a common market for radio and
teLevi sion. Radio and television broadcasters would have no access to
the territory in question and receivers would have no access to foreign
programmes.

BVerfG (Federal Consitutional Court) 16. 1981 , Entscheidungen
des BVerfG 57, 295, (325).

See for example the French regulation , Part Four , G , in Limine.
. 1"'16)
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This would aLso be incompatibLe with Article 10(1) of the European
Convention on Human Rights (ECHR). If a State accepts that
there should be a free fLow of opinions , information and ideas
it does not relinquish - in respect of its territory - its
broadcasting monopoly but it does forego the right to determine
the information which its citizens may receive. It cannot
have both: a free flow of information across borders and the
bLocking of foreign programmes. In this respect foreign programmes
are bound to encroach upon national radio and television systems.
The purpose of the free flow of information (Article 10 of
the ECHR) and the free movement of programmes (Articles 59
and 62 of the Treaty) is to open up to each other national
systems which had been previousLy closed from each other.

This conclusion is confirmed by Article 90(1) and the case
Law already estabL i shed on thi s point. According to this case
Law the effect of a national radio and television monopoly
within the Community is no more than an exclusion of others
(nationals and foreigners) from setting up radio and teLevision
stations in the country concerned and from broadcasting programmes
there. It does not extend to the abolition of the right to
cross-frontier programmes granted by Articles 59 and 62.

The Court of Just i ce conf i rmed in the Sacch i case that Art i c le
permits Member States to grant television organizations the
exclusive right to conduct rad~o and teLevision transmissions
including cabLe transmissions. Such privileged television
organizations are therefore, irrespective of their Legal form
and purpose , undertakings within the meaning of Article 90(1)
and of the other provisions of the EEC Treaty, to aLL of which
paragraph 1 refers. The Treaty therefore claims to .apply to
such privileged television undertakings. As far as they are
concerned , Member States must comply wi th al l the prohibitions
and injunctions cont.ained in the Treaty.

90 (1)

The grant of an excLusive or special right does not , however
as such i nfr i nge those other provi s ions of the EEC Treaty,
because ArticLe 90(1) expressLy Leaves such a measure untouched.
In the ~acchi case , the Court made three findings: li The fact
that an undertaking to whi ch a Member State grants exclusive
rights within the meaning of ArticLe 90, or extends such rights
following further intervention by such State , has a monopol
is not as such incompatible with Article 86 of the Treaty

prohibition on monopoLizationj. " The grant of the exclusive
right to transmit television signals does not as such constitute
a breach of Article 7 of the Treaty. "3 I Prohibition on any
discrimination on grounds of nationality 1 " The fact that
an undertaking of a Member State has the excL.usive right to
transmit advertisements by teLevision is not as such incompatible
with the free movement of products , the marketing of which
such advertisements are intended to promote.

sacchi
Sacchi
Sacchi
Sacchi

at 409, ground 14.
at 432, operative part , paragraph 4.
at 433, operative part , paragraph 6.
at 432, operative part , para. 2, first sentence.
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With regard to this Last excLusive right the Court also specified the
Limits to Community Law resulting from Article 90(1) , i.e. the kind
of measures Member States may under the Treaty neither enact nor
maintain in force in relation to television undertakings. It held
that: 1 " It would however be different if the exclusive rights were
used to favour, within the C~mmunity, particular trade channels or
particular commercial operators in relation to others. According
to the grounds of the judgment 2 the Court includes therein

measures governing the marketing of products where the restrictive
effect ex ceeds the effect s i nt ri ns i c to trade ru les ... Such is the
case, in particuLar , where the restrictive effects are out of proportion
to their purpose, in the present case the organization , according to the
Law of a Member State, of teLevision as a service in the public
interest"

If these limits applicabLe to the conferment of an exclusive right for
television advertisements are transferred to the grant of an exclusive
right for television broadcasts in general , i. e. having regard , not to
the free movement of goods, but solely to the free movement of services,
the foLlowing emerges.

The exclusive right may not be used to promote within the Community
certain patterns of services - specific programme traffic - or certain
teLevision undertakings compared with others. A restriction of the
movement of services at variance with the Treaty can be seen in
measures to prevent the transmission or unhampered reception of
programmes from other .Member States , the restrictive effects of whi 
exceed the framework of the effects specific to such ruLes on services.

The effect specific to the exclusive or special right to provide services
consists in the fact that , apart from the favoured undertaking or
undertakings, no other undertaking at home may transmit broadcasts
for domestic or foreign consumption.

This effect would be exceeded if undertakings which transmit broadcasts
not from home for foreign consumption but from abroad for foreign
consumption were aLso included in the rule because their transmissions
are also beamed at domestic territory (just as , conversely, the
transmissions of the favoured domestic undertaking or undertakings are
beamed from home also to foreign territory). For in this case the
excLusivl;' or special right to beam television programmes from home for
the domestic territory and the territory of other Member States would
be used to L i mi t the exerc i se of the same ri ght granted by another
Member State to beam transmissions from its territory. This would
favour transmissions from home and the domestic broadcasting
undertakings or undertakings compared with transmissions from other
Member States and their broadcasting undertakings.

sacchi at 432, operative part , para. 2, second sentence.

sacchi at 429, ground 8.
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These restricting effects which are not inherent in the exclusive
or special right granted at home are out of proportion to
the desi red goal of the organization of television as a public
service under the law of a Member State. The reasons for this
are fourfoLd. First , such a goal may be pursued Legitimately
only in the case of a country s own domestic television. Secondly,
transmi ssions from other Member States do not prevent such
organization. Experience in the field of radio has Long borne
this out. ThirdLy, television is , as stated in Part Four
in aLL Member States a function or public function or special
public service governed in detai L by special Law, charters
concessions , Licences , clauses and conditions , etc. It involves,
with the possibLe exception of Luxembourg, reLated systems
of public Law based on simi lar convictions. The organization
of teLevision as a special category of undertaking, as a public
function, as a service in the public interest in each of these
States can therefore scarcely be jeopardized by cross-frontier
television traffic between those States. Fourthly, completely
isolating the domestic market would be tantamount to denying
the ex i stence of the Community and the .common market. For
its establishment a minimum of mutual opening-up of the Member States
is essential aLso in the field of the exclusive and special
rights conferred by them. Such rights may continue to produce
effects inwards, but not at the Community s internal frontiers.
This is clearly expressed by Article 90(1),

This is in keeping with the laws and practices of the Member States.
Thei r radi 0 and te Levi s i on laws do no more than grant monopoly
and oligopoly rights for national broadcasting and , as a coroLLary,
prohibit nationals and foreigners alike from setting up in
the country concerned and from broadcasting radio or television
programmes. These rules do not therefore prevent Listeners
and viewers within the territory covered by the broadcasting
monopoly from being allowed to receive and from receiving
foreign programmes. There is no obligation to use the national
programmes availabLe whi ch excludes de jure or de facto competitive
services from other countries. (See Part Four. ) In some cases
foreign programmes are even received and retr.ansmitted by
national monopoLies.

Establ ishment on the territory of one country?

Could a Member State require broadcasting companies established
in another Member State broadcasting programmes in this country
whi ch can aLso be pi cked up in the Member State concerned
to set up a subsidiary,branch or agency in this Member State
to assume Legal responsibiLity and Liability for the foreign
programme or to at least appoint an authorized agent in this
Member State for this purpose?

Such a Legal obligation imposed on foreigners in their own
countries would have to be interpreted under Community law
as being equivalent to other obligations requiring foreigners
in thei r own countries to take or to refrain from certain
action as regards their organization or programmes
(see Section III 3(c) and 1).

-i~l!
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If a foreign provider of a service was required to have an establishment on the
territory of the host country, he could be prevented from providing
his service, under the provisions of Community law on the freedom
to provide services , simpLy in compliance with the Law of his
own country. This would be the case if establishment were made
compulsory to ensure that the provider of the service established
in another country did not have to be treated Legally as such
but could be treated as if he had set up in the Member State concerned
and broadcast his programmes in this country of his own will.
Once he was actually established , national Law could also be applied
to his services - broadcasting of radio and television programmes -
on this basis , even though these services are not provided in
the country conc~rned and the provider of the servi ces does not
pursue any activity in this country for the purposes of providing
such services , i. e. even though the conditions Laid down in the
third paragraph of Article 60 (see Section I 2) do not exist.
The freedom to provide services across the internaL borders of
the Community under the Legal conditions of the state in which
programmes are broadcast would be replaced by the obl igation to
make use of the ri ght of establ i shment lai d down in the EEC Treaty
and , on the basis of these rules , to also compLy with the law
concerning the rights of aliens of th~ State in whi ch the provider
of the service is established. This would be incompatible with
Art i c les 59 and 62.

This conclusion is in keeping with the case Law estabLished by
the Court of Justice. The Court has been asked in two cases ~hether
a Member State shouLd be abLe to requi re the person providing
the service to have an habitual residence in this State in order
to be able to be covered by its professional rules r.elating to
organization .. qualifications , professional ethics , supervision
and Liability. In the van Binsber~en case , a Dutch Legal adviser
had transferred hi s residence from the Netherlands to Belgium
in the course of a case and was prevented from acting in the case
on those grounds. 1 In the Coenen case , a Dutch insurance broker
residing in Belgium, on the other hand , appealed against the ban
imposed on him from exercising his profession in the Netherlands
despite the fact that he had an office there.

The Court stated that the condition of permanent establishment
for professional purposes itself may, according to the circumstances
have the result of depriving Article 59 of any effect. 3 On the other

hand thi s requi rement could by way of exception be considered compatible

;van Binsbergen at 1307 and 1308, grounds 2, 3, 4 and 5.
Coenen at 1554, grounds 2, 3 and 5.
Van Binsbergen at 1309, ground 11, Coenen at 1554, ground 6.
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with Articles 59 and 60 if it is objectiveLy justified by the need to
ensure observance of or to prevent ci rcumvention of professional
rules of conduct justified by the general good.

The Court accept~d such a requi rement of residence but only "within
the territory of the State in which the service is to be provided"
e. in which the activity in question is exercised. In the cases

quoted the service was provided in the State in which the beneficiaries
of the servi ce resided. The persons providing theservi ce carried
out their activities temporarily, in the van Binsbergen case
and habi tua l ly, in the Coenen case on th is territory, for the
purposes of provi di ng these servi ces. In the van Binsberqen case
the thi rd paragraph of Arti de 60 (Section 1 2) applied. In the
Coenen case this provision applied not because a permanent office
was maintained in the country of the beneficiaries but because
this was a case of estabLishment.

The Court has thus allowed r-llember States to make the provi sion
of services conditional by way of exception on a residence requirement
but solely in cases where the services in question have been provided
on their territory by virtue of activities pursued there, i.
on the grounds that the territories of the two countries are concerned
to impose an estabL ishment injunction on a foreigner resident
in another country which restricts or abolishes his freedom to
provide services in another country.

van Binsbergen at 1309, grounds 12 , 13, 14; Coenen at 1555, grounds 9
and 12. The more recent decision by the Court of 10 February 1982
(Case No 76/81 Transporoute (1982) at 417, 427-428, ground 14)
shows that these are very rare exceptions. In this case the principle
of the freedom to provide services in respect of public work
contracts is affirmed and the " scheme of the Treaty provisions
concerning the provision of services " is defined as follows:

to make the provision of services in one Member State by a contractor
estabLi shed in another Member State condi~ional upon the possession
of an establishment permit in the first State would be to deprive
Arti cLe 59 of the Treaty of aLL effectiveness the purpose of
that .Article being preci.seLy to abolish restrictions on the freedom
to provide services by persons who are not estabLished in the
State in which the service is to be provided"
Van Binsbergen at 1309, grounds 10, 11, 12, 13 (the Court mentions
this requi rement five times); Coenen at 1554, grounds 6 and 7;
at 1555 , grounds 9, 10, 11 (this cLause is repeated six times
in the grounds).

~..., g

..i. J!, 



- 165 -

The situation is quite different as regards the broadcasting of
cross-frontier radio and television programmes in other countries.
This service is not provided in the country of the nationaL receiver
- Listener or viewer - but in the country of the person providing the
servi ce - the broadcaster. The Latter does not exerci se his
activities for the purpose of providing his service- the broadcasting
of programmes - temporari ly. in the country of the national receiver.
Thi$ is hence not a situation somewhere between the freedom to provide
services and establishment but a simpLe case of the movement of
services across frontiers where the person providing the services has
not changed his place of residence.

The fundamental difference between the Community rules .on establishment
and those on the freedom to provide services is evident here. This
di fference is as foLLows: an independent operator who has set up in
another Member State to that of his own is, by virtue of this act , aLso
subject to the Law of the country in which he has settled and this
country may appLy the same conditions to him as those it applies to its
own citizens whereas the person providing a service continues to be
subject to the law of the Member State in which he is resident, in
which he provides his service and in which soLe country he carried out
his activities and consequentLy is not subject to the ruLes concerning
the exercise of activities of the Member States in which there are also
beneficiaries of the service he provides. If this were not so, the
freedom to provide services within the Community would be reduced to
the various nationaL possibilities offered - if at aLL - by the right
of establishment in each Member State and would hence be littLe more
than an i l lus i on. The ri ght of estab l i shment and the freedom to
provide services are complementary, i. e. they both contribute to the
establishment of the common market for independent activities. They
have different functions in the integration of the Member States into
a Community. They complement rather than preclude each other.

On alL these grounds radio and teLevision companies of other Member States
which broadcast programmes which can be received in a country are not
required by the legislator of that country to be estabLished in that
country so as to be made subject to the provisions of its national radio
and teLevision Law - particularly as regards programme requirements.
On Ly if the branch in the count ry concerned recei ves the programmes of 
its parent company and rebroadcasts or redi stributes them by cable may
national radio and television Law apply, i. e. make the branch and its
foreign programmes subject to its provisions where its appLication is
justified by the general good (see Section VI).

17H
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Authorization in a country?

The foregoing aLso appLies mutatis mutandis to the extension of an
authorization procedure for nationaL radio and television companies to
broadcasters residing in another Member State whi ch broad~ast programmes
in this Member State because or if these can also be received in the
country in question. Such a requi rement would be incompatible with
Articles 59 and 62.

Here too this is in keeping with case Law. The Webb case1 revoLved
around the issue whether Arti c Le 59 prec ludes a Member State whi 
requi res a Licence for the provi sion of manpower from making a company
established in another Member State hold a Licence for the provision
of manpower on the terri tory of the fi rst Member State. The Court
rules that it did not , subject to a number of reservations, but clearly
repeated, as it had done in the van Binsbergen and Coenen cases , that
a Licence could be required by the Member State "in which the service
is to be providedu2 and in which the person providing the service
temporari ly exercised his activities for the purposes of providing his
services (Article 60, third paragraph). What has already been said
in relation to the van Binsbergen and Coenen cases (see Section 4)
aLso applies to this judgment.

VI. NationaL gene al interest and retransmission of programmes from
other countries

Sections V and III 3 c expLained that ArticLes 59 and 62 preclude imposing
the national prohibitions and injunctions applied to broadcasting stations

: and programmes at home on broadcast i ng stat ions and programmes from
! other countries even on grounds of the national general interest. Even
, this type of exceptional extension of national broadcasting legislation
to stations in other Member States and/or to programmes which foreign
stations broadcast in thei r own country conf l i cts with the Debauve
judgment and with the freedom of broadcasting within the Community derived
from Article 10 of the ECHR. Nor is it in keeping with the legisLation
and pract ice in the Member States. Instead in the Debauve case the
Court of Justice interpreted Articles 59 and 62 as alLowing the authorities
to enforce onLy those national provisions which apply to the citizens of
the Member State concerned , govern the retransmission of broadcasts from
abroad in that Member State and are justified by the general inter~st.

Where this is the case that leaves the question, therefore , of the
substantive scope of this exemption , established by case Law, from the
prohibition on restricting the freedom of broadcasting (see Articles 59
and 62). More prec i se ly: what act i on may Member States take under the
Community Legal system in respect of persons who exercise their freedom
to provide services - one of the freedoms safeguarded by Community
Legislation - by receiving broadcasts from other Member States and

Webb at 3305 (3309). See also van Wesemael at 52 , grounds 29, 54 and 39.
webb at 3325, grounds 19, 20, 21.
Webb at 3321 , groundS; at 3323, ground 12; at 3325 , grounds 17 21.

en..



- 167 -

retransmitting them unchanged at the same time (see Section A II 2 and 3)
in other words who help foreign broadcasters exercise their right to
provide their service not only to those viewers and Listeners in frontier
regions who can pick them up directly?

1 . AppL icabi l ity of nationaL ruLes " justified by the general interest"
on programmes or on the protection of youth and of reputation

No matter what the content of the programmes broadcasting is a seryice
within the meaning of the EEC Treaty (see Article 60(1) and Section A 1),
and ArticLes 59 and 62 confer the freedom to provide services. Accordingly,
it is both admissible and desirable to broadcast programmes across national
frontiers - irrespective of whether they are intended primari ly for homeor foreign audiences. Since freedom of broadcasting is one form of the
freedom to provide servi cesguaranteed by the EEC Treaty there is no need
to justify moves to exercise it; instead, the justification is required
for the Member States ' plans or provisions to restrict it. The only
question is whether the restrictions imposed on Community-wide
broadcasting, if any, are themselves admissibLe.

Thought must therefore be given to the implications which this reserved
right to apply provisions justified by the generaL interest has both for
the national broadcasting Legislation and for the demands made on
programmes. After all , the Debauve judgment empowers the Member States
to invoke general interest at the cost of freedom to provide servi ~es
as a general rule not only in connection with adverti sing broadcasts.
(a) Basic principles of case Law on which the interpretation is base.

This section is based closeLy on the case Law which the Court of Justice
has establ i shed in respect of restri ctions imposed on the freedom to
provide services by ruLes adopted on grounds of general interest and
appl ied indiscriminately to nationaLs and foreigners and of restrictions
placed on the free movement of persons and on thei r ri ght of establishment
by providing for special treatment for foreign nationals on ground$ of
public policy, public security or public health (Article 56(1); see also
Section 8 III 1 - "(hough no further reference is made to the judgments
cited in this Section here). The following broad Lines have emerged:
Since the general good justifies exceptions from one of the " fundamental
principLes of the Treaty"2 the concept must be interpreted 

stri ct ly.

For the same reason it cannot be Left to each Member State to decide
the scope of the term for itself without review by Community institutions.
Of course, it -is for the Member States to assess the Legitimate
requirements of the general interest on their territory, applying their

181

Debauve at 856, ground 12.
Webb at 3325, ground 17.
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own politicaL , LegaL , social and cultural standards. However
Community case Law restricts their right to exercise this fre.edom
of discretion - in the case in point , in matters concerning retransmission
of broadcasts from other Member States: any decision which they take to
invoke the generaL interest criterion must also be " justified" from the
viewpoint of Community law.

When is this the case? The justification clause has both formal and
substant i ve imp l i cat ions.

FormalLy, according to the established case Law it implies that the
reservation concerning general interest entitles Member States to impose
only those restrictions which are in keeping with the requirements of
the Law, and of Community Law in particular , on their own citizens and
on nationals of other Member States.

Given the requirement that justification must be given for any
interference at national leveL with the freedom to provide services , the
criterion of proportionaLity must be applied to identify excessive , and
hence unjustified, restrictions of the freedom of broadcasting and to
maintain the prohibition imposed on them by Articles 59 and 62. The
Debauve judgment sets out from the premise that this principle applies
equa l ly to broadcast i ng. 2

In Line with this proportionaL itycriterion the rights of the individual
- in this case his freedom to receive and retransmit broadcasts from
other countries - may not be restricted more than necessary to achieve
the objectives sought. The disadvantages for the individual must be
in reasonable proportion to the advantages for the general public.
Proportional ity impLies that the methods used - in this case the rule
restricting freedom - are an appropriate means of attaining the
objective sought (principLe of appropriateness)3 and are essential in
order to do so, in other words that the objective cannot be achieved by
Less restrictive means , i. e. by rules which impose Less severe
restrictions on freedom (principLe of necessity, objective justification
or prohibition of excess).4 Consequently, this reserved right may not
be appLied to restrict these safeguarded freedoms to a degree out of
proportion to the objectives sought and the means employed, and
certainLy not to aboLish them. Both would be tantamount to abuse of
this reserved right.

SubstantiveLy, the justification clause allows and calLs for
interpretation and application of the general interest criterion which
respect the Limits that the European Convention on Human Rights sets to
interference with rights and freedoms enshrined in the Convention and
equivalent to rights and freedoms conferred by Community law.

Seco v Evi at 236 - ground 10, at 237, ground 15 and at 238, operativepart.
Debauve at 859, ground 22 , at 859 and 860, operative part , para. 2
at 837 (Left-hand column) , 840, 841 and 847.
Seco v Evi at 237, ground 14.
van Binsbergen at 1309 , ground 14; Coenen at 1555 , ground 9; 

() 

van We&emael FoLlachio at 52 and 53, grounds 29 and 30. 
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In the context discussed in this paper the restrictions which
Art i cLes 59 and 66 impose on the Member States I powers to dea l with
broadcasting and telecommunications- which are now limited to
reservations based on the nationaL general interest - are one
particular form of a general principle enshrined in Article 10(2) of
the ECHR. Under Article 10(2) the freedoms conferred by ArticLe 10(1)
may be restri~ted only by Law and to protect the interests Listed in
Article 10(2) and even then no further than necessary in a democratic
society (see Section BIll 1(c)).

Since Article 10 of the ECHR was already binding on five of the six
Member States when the EEC Treaty was conc luded and the Member States
were neither willing to extend the rights reserved in Article 10(2)
by the reservation concerning general interest implicit in Articles 59
and 62 of the EEC Treaty - bearing in mind that the Community is by
far the closer association - nor able to without infringing the
Convention , the limits pLaced on this reserved right by ArticLe 10(2)
of the ECHR sti II apply. It therefore follows that at most the
interests Listed in Article 10(2) and corresponding to that reserved
right may be recognized as "grounds of general interest" by Community
law. Similarly, provisions to safeguard them are "justified" onLy if
they are necessary in a democrati~ society-

(b) Grounds of general interest

Article 10(2) of the ECHR Lists the following possible justifications
for restricting the free flow of information regardless of frontiers:

(i )

(i i)
(iii)

(i v)
(v)

(vi)
(vii)

(viii)
(i x)

( x)

nat i ona l securi ty;

territorial integrity;
publ ic safety;
prevention of disorder;
prevention of crime;
protection of health;
protection of moraLs;
protection of the reputation or rights of others;
prevention of the disclosure of information received in
confidence;
maintaining the authority and impartiality of the judiciary.

This List Lays down in clear terms the muximum extent of "grounds of
genera l interest" for the purposes of Communi ty Law , apart from the
cases where the list refers to grounds of i ndi vi dua l interest
(protection of the reputation of rights of others). It is worth
~epeating that in the EEC Treaty the Member States were neither
wi lL ing nor able to make it possibLe to subject the rights guaranteed
by the Treaty to rest r i ct ions wh i ch went beyond those a L Lowed by the
ECHR and - de facto at Least - therefore also curbed the corresponding
freedoms conferred by the Convention.

1 J 
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Wheth.er Community Law can recognize non-discriminatory rules on
transmissions, in the country concerned, of both domestic and
forei gn programmes as in the general interest depends on whether
the ruLes include requirements designed to protect one or more
of the interests listed in Arti cle 10(2) of the ECHR. If so,
the next step is to check whether there is any justification for
appLying the rule to retransmission of broadcasts from abroad
as welL (see Section C).

Fi rst , however , one must define preci sely what constitutes each
of these interests. Since they involve derogations from the principLe
of freedom of expression, they .are interpreted narrowly. The
individual terms are interpreted not in accordance with thei 
meaning within the country, but "within the meaning of the Convention
i . e. autonomous ly.

Most of them are relativeLy clearly-defined, and hence easy to
app Ly for Lega l purposes; consequent ly)' no further comm~nt appears
necessary here~ For instance, ruLes to protect the integrity
of the State (see Part VI , Section 8 I, for exampLes) or on Law
and order (see Loco cit. for examples) cLearly come under
categories (i) to (v) , those to safeguard public morality (see
Loc. cit . for examples) and youth (see Part VI , Section B II 1
for further detai Ls) under "protection of moraLs " and those to
protect the moral rights of individuaLs (see Part VI , Section B I
and III) under "protection of the reputation or rights of others

The provisions on the protection of the owners of copyright and
performers I rights ~ay aLso come under "protection ... of the
rights of others " as may provisions on the protection of the
rights of consumer~ against misleading and deceptive practices
in advert i sement s.

In practice the key question is what does "prevention of disorder
mean. Similarly, in some unauthentic Language versions the term
for "public safety " could also be interpreted more broadly than
intended by the wording of the authentic versions. However , any
doubts can soon be dispelled by looking at the terms which are
the onLy ones vaLid - namely, "pubLic safety " (or "sGreH! public
and "prevention of disorder" (or "a la defense de l' ordre
It is perfect ly clear from these that the securi ty or order dea L t
with by police reguLations or criminaL Law is what is meant.
Article 10(2) of the ECHR avoids the broader concept "public policy

ordre public , just as the official German translation avoids
say, "offent L i che Ordnung

The Court is faced ~.. with a principle of freedom of expression
that is subject to a number of exceptions which must be narrowly
interpreted ... European Court of Human Rights 26. 1979-
Sunday Times loco cit. 30, before S 66, with further references.
European Court of Human R~hts loc. ci t , P. 24, S 55 with further
references , and p. 27 !3 60.

see the arguments for and against in European Commission of Human
Rights 15. 12. 1966 - Televizier v Netherlands 2690/65 - Yearbook
of the European Convention on Human Rights 9 (1966) 512 (538
540, 542). The question was not decided, hecause the application

4 was withdrawn.
See European Commission of Human Rights 5. 1979 X
Loc. cit., p. 73.

v Sweden
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For all th~se reasons enforcement of the nationaL broadcasting
gislation neither comes under Article 10(2) of the ECHR nor

hence, is one of those grounds of nationaL general interest which
justify interference with the freedom guaranteed by Community
law to broadcast from other Member States and with the retransmission
of broadcasts from other countries on the nationaL network. The
same applies to specific requirements such as the public, public-law
or non-commerciaL character ' of broadcasting, its pubLic servicenature , its pubLic role, its internaL structure, its function
in helping to form publ ic opinion , its capacity to integrate its
viewers and Listeners into the State and the general pFovisions
governing programmes (see also (d)).
There are a number of other r~asons for this concLusion. First
audiences can readi ly recognize broadcasts from other countries
as such; hence the impact of foreign broadcasts as a factor in
forming pubLi~ opinion can be kept within Limits

, even ifthey are re'C~ived and retransmitted in the Language(s) of the
country concerned.

Another reason is that this mutuaL exchange and interpenetration
of cultures is inherent in the free movement of workers and of
the seLf-employed which has already become estabLished within
the Community. These rights guaranteed by Community law preclude
placing restrictions motivated pureLy by broadcasting policy on
the ret ransmi ss i on of broadcasts f rom other Member States.

Above aL l, though , restri ctions on the grounds of broadcasting
policy would hit at the heart and foundation of the rights and
freedoms conferred by Article 10(1) of the ECHR and by Articles 59
and 62 of the EEC Treaty. For these ri ghtsand freedoms could
no Longer be exercised to the full extent allowed and intended
by the broadcast i ng legislat i on of the country of transmission.
As a result the programmes would Lose at least part of their uniqueforeign character. Freedoms which transcend national frontiers
would be di storted intoobl igations to comply with the programming
requirements laid down by the broadcasting legislation of the
country concerned which, in many cases , wouLd make it impossibLe
to exercise these freedoms at aLL. It therefore folLows that
the national generaL interest is not the same as the nationaL
broadcasting Legislation. On the contrary, this, and any other
national Legislation prevaiLs only in the situations listed and
onLy then where necessary in a democratic society.

Nor do either ArticLe 10(2) of the ECHR or the reservation concerned
generaL interest allowed by Community Law admit economic reasons
for restricting the freedom of broadcasting within the Community,
and , hence , the rights and freedoms guaranteed by Article 10(1)
of the ECHR - for example, rules applying indiscriminately to
broadcasts from the country concerned and from other countries
to maintain (a) the economic base of the national broadcasting
services , (b) advertising and/or Licence fee revenue in the country
in which the programme is shown and 

Cc) the economic and competitive
structure of the national media (see Section B III 1 (a) and (c)
in fine).

OveralL , free flow of information across frontiers and freedom
of broadcasting within the Community impLy that the Member States
seLf-contained broadcasting systems must be opened up to each
other as they stand, with each compLementing and influencing theother. AccordingLy, all-embracing grounds and judgments are
insufficient justification for restricting the rights and freedoms
conferred by Article 10(1) of the ECHR and ArticLes 59 and 62
of the EEC Treaty from the point of view of Art'

icle 10(2) of the
ECHR and of the generaL interest criterion which must be appL ied
and interpreted in the Light of that Arti cleo On the contrr y,
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thes.e rights and freedoms are so fundamentaL that Article 10(2)
of the ECHR instead specifies which interests in need of protection
could possibly take precedence over them under certain circumstances.

(c) Justified ruLes

Even if a Legal provi sion protects one of these interests - and
hence one component of the genera L interest recogni zed by Communi 
law - it remains to be seen whether there is any justification
for applying it to retransmission of broadcasts from other Member
States. The formal implications were discussed in Section (a).

Substantively, the restrictive measure must be "necessary in a
democratic society" (see ArticLe 10(2) of the ECHR). As the
European Court of Human Rights has made Clear 1 the adjective

necessary" is not synonymous wi th ndi spensable Nor has it
the flexibility of such expressions as "admissibLe

, "

usuaL"
useful"

, "

reasonable" or "desirable . However, it does imply
the existence of a "pressing sociaL need"

In the Court' s view, Article 10(2) of the Convention gave the
Contracting States a power of appreciation. However , that power
of appreciation was not unLimited. The Court was empowered to
give the final ruling on whether a " restriction " was reconci Lable
with the freedom of expression protected by Article 10 of the
Convention. The domestic margin of appreciation thus went hand
in hand with a European supervision, which covered not only the
basic legislation , but also the decision applying it, even one
given by an independent court.

Such supervision was not limited to ascertaining whether a State
had exercised its discretion reasonably, carefully and in good
faith. Even a State so acting remained subject to the Court'
controL as regards the compatibi l ity of its conduct with the
engagements it had undertaken under the Convention.

It is 'necessity ' in terms of the Convention which the Court has
to assess , its roLe being to review the conformity of national
acts with the standards of that instrument. ,,2 Such standards

European Court of Human Rights 7. 12. 1976 - Handyside - loco cit.
p. 22 S 48, p. 23, ss 49 , 50; European Court of Human Rights
26. 1979 - Sunday Times loco cit. p. 26, S 59.
European Court of Human Rights 26. 1979 - Sunday Times - Loco cit.
p. 27, S 60.
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included whether , in the light of all the circumstances of the
case, the reLevant " interference" (second sentence of Arti c le 10(1)
of the Convention) in freedom of expression corresponded to a
pressing social need" , whether it was "proportionate to the

Legitim.ate aim pursued" , and whether the reasons given by the
national authorities to justify the " interference" were " reLevant
and sufficient under Article 1D(2)" particuLarly in view of the
task of the media to impart information and ideas and the right
and interest of the publ i c to recei ve them. It was therefore
not sufficient that the " interference" involved beLonged to that
cLass of exceptions Listed in Article 10(2) which had been invoked
by the State in question.

Thus , the authorities in the Member States and in the Community
are provided with the principles and criteria on the basis of
whi ch they can assess and must decide whether or not it is
justified" in terms of Community Law for a national provision

which has been or is to be adopted for the protection of a general
interest recogni zed in accordance with Community law ((b) above
and (d) below)) to be extended to apply to the di stribution of
broadcasts from other Member States.

In view of these pronouncements" the argument that the ruLe applies
equaLly to domestic programmes is not adequate justification for
applying a rule adopted on grounds of the general interest
recognized by Community law to the retransmission of programmes
from abroad. For the purposes of Community law the fact that
requirements such as this appLy equally to national broadcasts
and to broadcasts from other countries is not in itself
justification for imposing them on broadcasts from other countries
or proof that they are necessary in a democratic society. For
this the programmes wouLd have to be directed specifically against
one or more of the legal rights which Article 10(2) of the ECHR
lists as worthy of protection at international level. Only programmes
whi ch pose a threat to publ i c safety, order , health or mora 
in the country concerned can be considered in this category.

In a democratic society" means that the restriction on freedom
must be necessary not only in a specific state or democracy, but
in a free society in general. Although one s own society may
be taken as the starting point. it is not the onLy yardstick.
The true standard is the society understood by the Council of
Europe institutions set up to apply and protect human rights.
It therefore folLows that the European rights and freedoms conferred
by Articl.e 10(1) of the ECHR and the Community rights and freedoms
derived from them cannot be changed back into national rights
and freedoms by imposing the restrictions alLowed by ArticLe 10(2)
and by appLying the generaL interest criterion derived from that
Article. For these restrictions are in turn Limited by twc
reservations - what is "necessary " in European democratic
society - and are hence bound by the prTnciple of proportionality.

European Court of Human Rights 7. 12. 1976 - Handyside - loco cit.
pp. 22-24, 88 48-50; European Court of Human Rights 26. 1979 -
Sunday Times - Loc. cit. p. 27, fi 62, pp~ 29-30, 8 65~
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sufficiently serious risk to one of the fundamental interests of the
company in the receiving country and if the restriction on the
freedom of broadcasting is necessary in a democratic society and,
as such, justified from the point of view of the Community and of
the freedom to provide services which it embodies.

(d) Requi rements as 
to the content of foreign programmes

The most important question in practice is whether rules concerning
the content of programmes may also be imposed 

.on foreign broadcasts

as soon as they are rebroadcast within the country, so that the parts
of the programme whi 

ch infringe the rules must be deleted by the

rebroadcaster.

First, it must again be emphasized that under Article 10(2) of the
European Convention on Human Rights and the corresponding reservation
under community Law which permits "

rules ... justified by the general

interest" , the only restrictions or conditions which are permissible -

and that by way of exception - are those "
prescribed by Law

Rules

of inferior rank - such as regulations, administrative provisions,
general contractual conditions, byelaws, internal di rectives, 

agreements

between broadcast i ng organi zat ions 
etc. - cannot reLy on the reservation

and hence cannot impose any restrictions on foreign programmes when these
are rebroadcast within the country.

The residual possibility of imposing by law restrictions or conditions
on programmes from other Member States whi 

ch are to be rebroadcast wi 
thin

the country Leaves scope for two groupS of 
ruLes: those intended to

protect .a value recognized in Article 10(2) of the Human Rights Convention
and those intended for other purposes.

The Latter are not caught by the reservation in Article 10(2), nor by that
of the " generaL interest" recognized by Community Law, and thus cannot be

app lied to such forei gn programmes. Examples of these requi 
rements are

those reLating to the nature and quality of programmes (e.

g. information,

entertainment, education; high 
quality entertainment), to the orientation

of programmes (e.
g. impartiality, representation of a particular tendency

in society), to the rel iabi lit I' of information (e. g. prior examination

of source, content and accuracy), to the programmes avai 

lable generally

from a broadcasting .organization (e.
g. minimum requirements as regards

the expression of di fferent opinions or the balance of programmes).
Rules concerning broadcasting time and breaks also fall into this 

group.

RuLes made to protect the vaLues mentioned in Article 

10(2) of the

Convention include the special rules (some of them specific to the 

media)

designed for the protection of the young and rules concerning the 

i'ight

of r~Q...ly (see be low. yart Six. ~ II. 1 aJld UL.J). They aJ,sQ include

a certain number of provisions of general Law - frequently criminal
Law - concerning state security, peace and order, publi 

c morals in

sexual matters and aspects of individual personality such as reputation,
privacy, the right to one

s own portrait (some examples of these situatio

are given in Part Six under B.
1).
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!fa national Legislature were to venture to extend such rules to
foreign programmes to be rebroadcast within the country" it wouLd not
only have to consider whether this was permissible under its Own Law -
especially constitutional Law - but also whether it was justified under
the law of the Human Rights Convention (reservation in Article 10(2))
and Community Law (reservation of the general interest). In this context
Community Law, as already explained , imposes on th.e Member States at
Least the same limitations on restriction of the freedom to provide
broadcasting services as the Convention imposes on restriction of the
free flow of information regardless of frontiers. In case of doubt
it is highly desi rable that the Legislature should authorize or permit
exceptions, in the c.ase of foreign programmes relayed within the country,
from the requirements imposed on nationaL programmes.

Approximation of the Law on broadcasting

(a) Approximation of Laws and freedom to provide services

CouLd and should these probLems , and the other problems di scussed under
heading 1, be soLved by means of approximation of Laws? It is impossible
to answer this question in general terms.

If a specific rule infringes ArticLe 59 or 62, it is no Longer applicable
and must be repealed. Such a rule can neither be maintained pending
approximation of the relevant provisions nor be legalized by being
incorporated in a di rective concerned with approximation.

Where on the other hand a rule has been made on a ground recognized by
Community Law as justified in the general interest within the country
(1(b) above)" its application is aLso justified under Community law (1(e)
above) , and di fferent ru Lesex i st in other Member States so that freedom
to provide services is impossibLe or restricted , there is a need for
approximation under Article 57(2) so as to attain this freedom. 
thus opening UP the nationaL arrangements to create a uniform legal
situation throughout the Community, a common market in this sector must
be created.

Articles 59 and 62 on the nne hand (quoted at the beginning of B) and
Article 57(2) on the other hand (quoted in C IV 2(b)) are aimed at
different objectives. The two first-mentioned articles are intended,
apart from preciseLy defined exceptions (applicabi lity of speciaL rules
for foreign nationaLs under Article 56(1) and of rules justified by the
generaL interest and appLicable without discrimination to nationals and
non-nationals alike) to eliminate aLL discriminatory and all. indiscriminatelyrestrictive rules. Article 57(2) however is based on the generaL objective,

see for exampLe Section 85(1) of the new French Act and the explanations
thereon given by the Minister for Communications in TF 1 , Loc. cit.
(Part Four , under G, footnote 2) 137.
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by approximating the legal and administrative provisions of the Member
States

, "

to make it easier for persons to take up and pursue
activities as self-empLoyed persons" (ArticLe 57) and thus to Lessen
the obstacLes arising from the differences between these rules.

In so far , then , as freedom to provide services on the basis of
ArticLes 59 and 62 has been attained or can beattained,- there is no
need for a Directive based on ArticLe 57(2) , but rather for a
harmonization of the ruLes justified by the general interest , and
thus not requiring repeal , in order to make it possibLe in this sphere
also to pursue the freedom to provide services within a framework of
common ru les.

More than this , Article 57(2) , worded as it is with great clarity,
seeks to attain more far- reaching objectives of the Treaty beyond the
freedom to provide services within the meaning of ArticLes 59 and
62, nameLy the establishment of a commOn market or the creation of
LegaL conditions for the individuaL activities of seLf-empLoyed
persons corresponding to those of an internal market. This
approximation therefore comprises not onLy the rules justified on
grounds of the general interest but also the remaining "provi sions
Laid down by Law, regulation or administrative action in Member
States concerning the taking up and pursuit of activities as self-
employed persons " (Arfi c le 57(2) whi ch apply indi scriminately to
nationaLs and non-nationals alike.

The opening up of the national markets thus falLs (when no
reservation is applicable) within the prohibitions and obligations
imposed by the Treaty, whi lst their merger into a singLe market
(and the aboli tion or restri ction of the reservations) is a matter
foT' the approximation of Laws. The tatter is based on Article 57(2)

...

except for the appr:Jximation of the speciaL ilrrangements mentioned
in B III 1 for foreign nationaLs which are based on grounds of
public order , pubLic security or pubLic heaLth. This coordination
must be undertaken on the basis of Article 56(2) (see B III 

(b) RuLes for the protection of pubLi~ security, public policy and
moraLs

Member States f ru Les for the protect i on of state securi ty, peace and
order , public moraLs and youth are, as expLained above (1(b) and (c))
among those which may even under Community law be applied to foreign
broadcasts to be reLayed within the country, on grounds " justified
by the generaL interest" If such ruLes differ from one Member State
to another and hence the standards imposed on a broadcast Likewise
differ , these differences can Lead to restrictions on freedom to
provide services in connection with broadcasting (obstacles , deletions
intervention by the courts , etc.

However , an approximation of most of these rules is not desi rable for
severaL reasons , di scussed in Part Si x under B I. Probably the mostimportant is the l i mi ted pract i ca l importance of these ru Les forbroadcast~ng and teLevision.

One exception to thi s should be the law on the protection of the young
from broadcasts which can be harmful for the moraL and spiritual weLL-

being of chi Ldren and young peopLe (see Part Six , B II).
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(c) RuLes concerning programmes

Rules imposing generaL requirements on programmes do not fall under
the reservation of general interest recognized by Community Law (1(b)
and Cd) above). Where they are applied to foreign broadcasts to be
reLayed within the country, and thus restrict freedom of broadcasting,
they are caught by the prohibitions in Arti.cLes 59 and 62. The
elimination of such restrictions is not a matter for approximation of
Laws but rather a matter of applyi ng the EEC Treaty.

Quite apart from any such infringements of the Treaty however an
approximation of the rules on broadcasting- especially as regards
the content of programmes - is already possible, and in the long
term necessary, in order to make such activities "easier
(Article 57(2)) and to achieve a common market for broadcasting.
The question is not whether this objective ~f the EEC Treaty must be
attained, but when and at vJhat stage of integration.

In the sphere of broadcasting, as in others , the Commission recommends
a gradual approach and intends therefore at present simply to
circuLate proposals on the approximation of the Law on broadcast
advertising (above , IV 2 and below, Part Six A), of the Law on the
protection of the young in connection with broadcasting (above , (a)
and Part Si x 8 II) , of the Law on the right of reply (above , (a)
and Part Six B III) , and of the Law of copyright in relation to
broadcasting (below, VII and Part Six C).

A new situation would arise however if the reservation permitting the
appLication of ruLes justified by the general interest were to be more
broadly interpreted than is suggested in this Green Paper. The
primary concern here has been to interpret thi s reservation with
due regard to the special importance of the freedoms at stake, namely
those of the provision of services or the free movement of broadcasting
and of the free flow of information regardless of frontiers.

In the v'iew of the Commission a provision which , Like that of
Articles 59 and 62, confers a fundamental right on persons protected
by Community law and aLso creates an institutional freedom , i. e. an
objective formative principle of the common market , would at the end
of the day be worthless if at the same time it gave Member States a
practically unconditional reservation , a virtually boundLess freedom
to impose restrictions. In that case the freedom originally granted
can be taken away. The right becomes an empty shell. The question of
how far the Treaty and the Community institutions can fulfi L their
task of protecting and deveLoping European fundamental rights , and
with them a Community-wide democracy, depends on where the boundaries
are drawn between the commitment to the freedoms enshrined in the
Treaty and the power to restrict them uni laterally.
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For this re.ason the Commi ssion , in interpreting the reservation, has
drawn pri mari Lyon the Court I s deci sions on freedom of movement of
workers and of self-employed persons , especialLy those on
ArticLe 56(1) (above , B II 1 (a) and (b)). It has not attempted
to extend the broad interpretation of the reservation given by the
Court in Debauve , in connection with the Law on the broadcasting
of advertisements, to other aspects of broadcasting Law,
particuLarly where this would~ involve giving priority to national
requi rements on the content of programmes over the principLe of
freedom of broadcasting within the Community and the free flow
of information across frontiers.

The consequence of a broad interpretation of the reservation would
be the same as that recognized by the Court in Debauve
connection with the law on broadcast advertising: e approximation
of the Law on programmes would be necessary. Just as the relay
of foreign advertisements within .a state can , unti l the rules 
advertising are harmonized , be subjected to domestic arrangements
and thus prohibited or restricted, so the relay of other foreign
broadcasts (particularly information, opinions , ideas
entertainment , art , education, sport) which do not compLy with
rules simi lar to the domestic programme rules can be prevented or
impeded unti l this part also of the Law On broadcasting is harmonized.
Experience teaches us that this would take many years and would not
easi Ly come about. The free provision of these services also and
the free flow of this information (in the widest sense) would
be made subject to the reservation of a prior approximation of the
nationaL ruLes of Law and would thus for a long time be Largely
mean i ng les 

For several reasons it appears to the Commission that there are
no convincing grounds for extending the treatment of adverti sing
to the Law on the content of programmes.

The primary object of commercial advertising is to encourage the
production ,. marketing and saLe of goods (or services). Other types
of broadcasting .are concerned with the furtherance of social or
cuLtural interests. AdmittedLy Article 10(1) of the European
Convention on Human Rights extends also to the free flow of
advertising; but this enjoys a Lesser degree of protection than
other ideas , information and opinions. The broadcasting of
adverti sements invoLves the use of the freedom of information for
commerciaL ends; this does not appear to merit the same degree
of protection or to be so important for democracy as the
protection of programmes with a social and cultural content.

The broadcasting of advertisements, where it is permitted , is a
direct source of revenue for the broadcast i ng organi zat i on , whilst
other forms of broadcasting (apart from Pay TV) are not. If
therefore, broadcasting coming from abroad is not subject to

similar conditions as regards quantity, quality and timing to
those applicable within the country, but is subject to
substantially more liberal principles , this could lead to a
deflection of adverti sing to foreign broadcasting organi zations
and thus to a reduct i on in the income of domesti c broadcast i ng
organizations. The terms of their competition with the foreign
broadcast i ng organi zat io;;s wou Ld be di storted by the di fferences
in the law.

Debauve at 856, ground 13, and at 857, ground 15.
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Such a partla l shift of advertising over to foreign stations couLd
in certain circumstances , also have financial repercussions on the
national press. N.3tion.3L restrictions on adv~rtising by broadc.3sting
stations also serve to maintain the financial base of the press
the major part of which comes from advertising.

Finally, national bans and restrictions on radio and television
advertising are to protect the audience - either from advertising
altogether or from advertising for certain products , or .3gain from
a so-calLed " commercialization" of programmes because of the
extent , timing and target area of adverti sing.

The considerations governing the legal requirements for other
broadcasts are quite different. It is not a matter of assessing
the comm~rcial interests of the advertising world , the financial
interests of the broadcasting organizations and of the state as wel 
as the financial and cultural interests of the audience (as consume~
as subscriber , as Listener and as spectator). It is rather a
matter of formuLating important fundamentaL rights and their
i nter- re lat i onsh i p.

In a Community which provides and guarantees fundamental European
rights to freedom and equal ity in addition to the national rights
it is important that the two Libera l systems shou ld hot work
against .each other but rather compLement each other. 

More preci sely 
this means , in the field of radio and television, that the nationalset-ups regarding cable .broadcasting should be open to one another
but also that the Community should respect their individual identities.
This implies on the one hand particular restraint where harmonization
of the law on radio and television programmes is concerned and

, on
the other hand, understanding for national provisos , which suppress
only in exceptional cases freedom to broadcast and disseminate
information , in the name of the parti cular nationa L system, so that
it is no Longer urgent to carry out harmoni~ation. The idea under
Articles 59 and 62 of the Treaty, together with ArticLe 10 of the
European Convention on Human Rights , is to provide cross-frontier
broadcasts and flow of information and, preciseLy, to keep foreign
programmes independent from the receiving state s own system.

Harmonization of the generaL provisions on programme content
(programme control and Limitation) might also damage the expression
and dissemination of the range of political , constitutional and
cultural material in the Community. Part of this variety is aLso
the differing view of national fundamental rights and the consequent
provisions on programmes. Such developments should not be
interfered with as Long as the Member States are demonstrating a
growing preparedness to accept the risk inherent in free
broadcasting and flow of information and do not take refuge in a
poLicy of reservations about the national redistribution of
foreign broadcasts from other Member States.

(d) Ap~licabi lity of Article 57(2)

Since the grounds for applying these provisions to the harmonization
of radio and television advertising Law (see IV. 2(b) and (c) above)have aLready been stated, it remains to be seen whether Article 57(2)
can aLso act as the LegaL basis for the harmonization of other radio
and teLevision law as weLL as , if necessary, telecommunications Law.

193



- 180 -

In ArticLe 57(2) provision is made for the " coordination of the
provisions laid down by law, regulation or administrative action
in Member States concerning the taking up and pursuit of activities
as self-employed persons

Either natural or legal persons may engage in the broadcasting
of radio and television programmes and they do so in all the
Member States. This is , therefore, a business activity, an
independent activity. Just as there are numerous occupations
or progressions in broadcasting (radio and television) that all
benefit (as being for employed persons) from the provisions on
freedom of estab l i shment and freedom to provi de servi ces (i nasmuch
as they can engage in activities as self-employed persons) 1 , thereis aLso the activity in the Member States that involves setting
up andlor running an independent broadcasting station which designs
produces and broadcasts programmes or takes over and relays programmes
from other stations.

From the Co~munityl s point of view it is immaterial whether radio
and television broadcasting is seen as a profession

, a service
industry, a public function or a public service; suffice it that
under ArticLe 57(2) , it is an activity that can be or is taken
up andlor exercised by a sel f~employed person.

Since this activity, by its very nature, must not necessarily
be reserved for the state and is in fact not so reserved but is
in many cases handed over to an institution set up by law, which
then exercises it independently, it remains within the scope of
Article 57(2) as not being a state occupation. Moreover

, forthe purposes of applying this Article, it does not matter how
important the independent activity is for the state, for the general
public , for forming pubLic opinion, for political parties, specific
groups or individuals.

Neither does it matter very much what kind of independent activity
is being exercised or what is involved, whether it is in itself
of a commercial nature of deals with economic matters. This
is conti rmed in the second sentence of Art i cLe 57 (2) and 
Article 57(3) , which refers explicitly to the need to harmonize
provisions on health- related activities.

Under the EEC Treaty, the freedom of Europe is also granted to
anyone exercising an inteLlectuaL/cuLtural activity - particularly
of an artistic , Literary, journaListic or educational nature -
and with it comes freedom of establ ishment and the free movement
of the servi ces provided by such persons, provided they areself-employed. Therefore, it is of no consequence whether an
activity is exercised in the sphere of economics

, law or technology
or is concerned with society (e.g. education, health , sport , entertainmentLeisure activities) or intellectual pursuits (culture

, art , scienceresearch). For example, independently operating undertakings
are incLuded, such as those which put on plays, operas , concertsor films or which run a publishing house

, a periodical , newspapernews agency or ilLustrated magazine.

1 For example: programme assistants/editors , reporters, speakers
script writers , composers , conductors , musicians , singers , actorspLaywrights , directors , camermen, cutters , sound engineers , fi lmengineers, programme managers or managers of technical departments
studio managers, programme di rectors

, general managers or di rectorsgeneraL"
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In fact the EEC Treaty does not state whether the independent
activity has to be a trade, commerce , craft or any other form
of activity, independent or otherwise. The main point is whether
it constitutes a service "normalLy provided for remuneration
(ArticLe 60(1)). It has already been amply demonstrated in
se~tion A:I. 2 that thi s is the case where radio and television
is concerned.

For these reasons ArticLe 57(2) cannot be applied solely to the
sphere of radio and television advertising. It encompasses rather
everything that has anything to do with the activities of a radio
and television broadcasting organization.

The Member States I Legislation on radio and telecommuni cations
forms part of the provisions that govern "the taking up and pursuit
of activities as self-employed persons " (Article 57(2)). For
they govern how and whether radio and television stations operate.
They confer right of controL and Licensing. They set personal,
professionaL , organizational and technical standards for the r.adio
and television company or companies and their actions. They
set out the terms for the estabL ishment and operation of radio
and television undertakings.

This Green Paper deals first and foremost with the provisions
on the pursuit of radlO and television activities. From the
summary of the Member States I Legi slation on radio and television
(Part Four) it can be seen, however , that the provisions on the
taking up of these activities (estabLishment of organizations
granting of monopolies , acceptance, legal form, aims , structure
organization .. responsibility, financing, etc. ) also differ
considerably and, in some cases, reveal substantial differences
in concept i on and system.

NevertheLess , the Commission is not intending to become involved in
a harmonization process for the time being. The first step to
be taken seems to be to achieve the free movement of broadcasts
and information without regard to intra-Community frontiers
especiaLly in the spheres of sateLLite and cable television.
This step is concerned with the pursuit and not the taking up
of broadcasting activity. Not untiL the provisions on right
of establishment for broadcasting stations are made more flexible -
for which Articl.e 57(2) is of use as well as for ensuring freedom
to provide services - wilL the harmonization of some provisions
on the taking up of broadcasting activities become essential.
In the Commission s opinion, this should be the second step towards
achieving the framework Legislation demanded by Parl iament. It
is difficult to carry through before or at the same time as the
fi rst step. Thi s would be asking too much of both the
Member States and the Communi ty.

It must not be forgotten in this context that Article 57(2) not
only provides for the harmonization of the pro~isions covered
by it but also dictates such harmonization. For the wording
is in the co Loured future tense (lithe Council shaLL ... on a proposal
from the Commission and after consulting the Assembly, issue
directives ... , which is the Legal imperative - it must issue.
Therefore, the Community institutions may not exercise their
discretion as to whether there shouLd be harmonization but onLy
as to when and how, and how far it should go.
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National copyright and foreign broadcastsVII .

Free movement of broadcasting services in the Community is restricted
not onLy by the broadcasting Laws - especiaLly the provisions
on advertising and programme content - and telecommunications
Legislation (see B. I , Part One B. III , IV above) but also by
copyright. The situation in this area is described in
Part Six under C. I and II.

Whether harmonization of the copyright legislation preventing
or hindering the free movement of broadcasts is admissible
necessary and urgent depends - as with advertising and programme
rights - first and foremost on whether such copyright restrictions
on the provision of services are already covered by the interdiction
of Art i c les 59 and 62 and are hence removed or not. In the Latter
case, only harmonization of these provisions can ~ake free
movement of broadcasts possible within the Community.

Applicabi L ity of national provisions based on Literary
and artistic property rights

In the Coditel v Cine Vog case , the Court had to decide "whether
Articles 59 and 60 of the Treaty prohibit an assignment, limited
to the territory of a Member State, of the copyright in a fi lm,
in view of the fact that a series of such assignments might result
in the partitioning of the Common Market as regards the undertaking
of economic activity in the fi Lm industry. ,,1

The Commission said that they did (see II.3. above). In its view,
protection of the subject-matter of the specific performing right
(concerning the simultaneous retransmission by cable of the
original broadcast) does not requi re that the owner of that right
should have a right to give his authorization, with the result
that he can prohibit retransmission. As the owner has consented
to the initial broadcast , his Legitimate interest may be regarded
as satisfied if national Law entitles him to receive fair
remuneration from the cabLe di ffusion company whi ch made the
simultaneous retransmission. The Commission came to this
middle-of-the- road conclusion on the basis of a comparative analysis
of the very different legal situations in the individual
Member Statesl in the United States and according to the
Berne Convention. The Commi ssion had even rai sed the question
as to whether this state of national copyright Law must be accepted
without more ado or whether the Community should take steps to
harmonize.

The Court did not fol Low the Commi ssion and answered in the negative
as foLLows:4 " Whi Lst Articte 59 of the Treaty prohibits restrictions
upon freedom to provide services, it does not thereby encompass 

coditel v
CoditeL v
Coditel v
CoditeL v

Cine Vog at 902, ground 11.
Cin Vog at 894-896.
Cine Vog at 897.
Cine Vog at 903, grounds 15 and 16.
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limits upon the exercise of certain economic activities which
have thei r origin in the appl ication of national Legislation for
the protection of intellectual property, save where such appli cation
constitutes a means of arbitrary discrimination or a disguised
restriction on trade between Member States. ... The effect of
thi s is that , whi Lst copyright entai ls the right to demand fees
for any showing or performance, the rules of the Treaty cannot
in principle constitute an obstacle to the geographical Limits
whi ch the parties to a contract of assignment have agreed upon
in order to protect the author and his assigns in this regard.

When deal ing with the provisions on the protection of intellectual
property, we are not concerned with provi sions made in the general
interest as we were with the restrictions on advertising. The
Court bases its restrictive interpretation of Article 59 and 62
on Legal and economic considerations. Firstly "the fact that
the right of a copyright owner and his assigns to require fees
for any showing of a fi lm is part of the essential function of
copyright in this type of Literary and artistic work" and " thatthe exploitation of copyright in fi lms and the fees attaching
thereto cannot be regulated without regard being had to the
possibility of television broadcasts of those films

Thus ... the Court recognized that there was a proviso regarding
the applicabiLity of Legislation on the provision of services
which was based on the concept of Literary and artistic property.
This possibility for restricting freedom to provide services,
which is not explicitly provided for in the Treaty, corresponds
to the poss i biL ity offered in the fi rst sentence of Art i c le 36
of restricting the free movement of goods " justified on grounds
of ... the protection of industrial and commercial property
According to the judgment , a restriction is justified in the sense
of the first sentence of Article 36, as with the legal proviso
about performing rights , when it forms part of the " speci fi c
subject-matter

,. "

essentiaL function" or the existence of the
intellectual right. A restriction can be unjustified when it
affects the "exercise" of the inteLlectual right. It depends
on the circumstances of the case in question.

In clarification of Coditel I , the Coditel v Cine Vog II Decision
contains the explanation that Article 36 concerns restrictions
on the free movement of goods whereas here we " are concerned with
the question of prohibitions or restrictions placed upon the fre~
movement of services . Nevertheless

,. "

the distinction; implicit
in Article 36... between the existence of a right conferred by the
legisLation of a Member State in regard to the protection of
artistic and inteLlectual property, which cannot be affected by
the provisions of the Tre~ty,. and the exercise of such right
which might constitute a disguised restriction on trade between
Member States , aLso applies where that right is exercised in the
context of the movement of servi ces It is " conceivable that
certain aspects of the manner in which the right is exercised
may prove to be incompatible with Articles 59 and 60...

Coditel v Cine Vag ~t 903 , gro:.;nd 14.
Case 262/81 I 1982 ECR 3381 Coditel v Cine Vog II
(3400, ground 10; grounds 13 and 14). 197
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In quoting this Last sentence the Court refers back to the
restriction or Limit of the proviso in Coditel I , namely " save
where such application constitutes a means of arbitrary d isc rimination
or a disguised restriction on trade between Member States. This
is in accordance with the second sentence of Article 36.

Harmonization of copyright for radio and teLevision

The effect of the CoditeL I Decision on copyright in respect of
radio and televi sion broadcasts is the same as the effect of the
Debauve judgment on radio and television advertising - despite
Articles 59 and 62 the respective restrictions may be maintained
basically. Hence, the free movement of numerous broadcasting
servi ces has been postponed - in both the sets of ci rcumstances
in point

. - 

unti l a solution is found by harmonizing the different
provisions. Only thus wi LL it be possible to bui ld up a
Common Market for radio and television broadcasts. Just where
the problems and differences Lie is set out in Part Six (C.1, II)
as well as why and in which fields harmonization appears necessary
(C. II , III) and what solution the Commission proposes (C. IV).

AppLicability of ArticLe 57(2)

The directive on the harmonization of the Member States ' copyright
provisions reLating to the pursuit of broadcasting activities
could and should be based on Article 57(2). The question then
is whether we are dealing with "provisions "" concerning
the .". pursuit of activities as seLf-employed Persons " - here
radio and television broadcasting.

Copyright is a general prerequisite for the freedom to pursue
the activity protected by it. However, copyright is generaLLy
understood to incorporate special rules governing radio and teLevision
activities. These provisions govern important special conditions
for the exercise of the activity of a radio and television broadcasting
organization. In the Commission s view (Part Six , C. IV. ) we
are concerned with a subdivision of these provisions, namely the
retransmission of cross-frontier radio and television broadcasts
by cable companies. Such transmission or exploitation of works
protected by copyright - as weLL as their broadcasting by radio
and teLevision stations - forms part and parcel of the pursuit
of an independent activity by such companies , as do thei r otheractivities. For this reason, the copyright provisions specific
to radio and television must also be included in the provisions
governing the pursuit of broadcasting as an independent activity.
Hence they come under Artlcle 57(2).

Experten ommlSSlon Neue Medien, loco cit. , p. 153.
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Furthermore, Article 57(2) must not be construed too narrowly,
but must be interpreted in the Light of its objective, which is
to make it easier for persons to take up and pursue activities

assel f-employed persons.

" '

In accordance with the estabLl shed
practice of the Commission, Parliament and the Counci l in areas

such as insurance, banking and savings banks, the provision also
includes the coordination of sectoral ruLes and regulations
governing Legal conditions for exercising competition within the
individuaL areas in which people pursue activities as self-empLoyed
persons, and coordination of the protective provisions prescribed
for self-employed persons in thei r own interests and in the
interests of others. These include the abovementioned broadcasting
copyright provisions.
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Di rect effect of freedom to provide servi ces

Article 59(1) does not contain merely an instruction to the Community organs
and the Member States to abol ish restri ctions on the freedom to provide
international broadcasts in the Community, i. e. an institutional guarantee of
radio and television broadcasting throughout the Community as an obj~ctive
principle of the Community ,constitution to be achieved by the exercise of
sovereignty. It aLso protects this freedom as a subjective right of the
individual against intervention by the authorities or third parties. The
foreign provider of a service may therefor~ enforce his freedom to transmit
programmes from his own Member State into other Member States before the
authorities and courts of those States. The same right of the individual is
accorded by Article 62, which forbids Member States to introduce any new
restrictions on the freedom to provide broadcasting services.

This view, that Articles 59 and 62 have direct effect not only in relation
to provi sions wh i ch di sc ri mi nate agai nst forei gn broadcasters or programmes
but aLso in relation to provisions which treat nationals and non-nationals or
domestic and foreign b,oadcasts aLike, has already been expressed by the
Commission in Debauve

: "

Article 59 has direct effect in regard to all types
of restriction which faLL within the scope of that provision.

The reasons for this view were expressed by the Commission as foLlows:
If the term restriction ' in Article 59 covers restrictions other than mere

discrimination on grounds of nationality or residence, there is no reason forrefusing to recognize the di rect effect of Arti c le 59. In the van Binsbergen
judgment , cited above, the Court attributed such direct effect to the f rst
paragraph of Article S9 and the third paragraph of Article 60, ' at Least in
so far as they seek to abolish any discrimination ..., ' which indicates that
the Court, deLivering judgment upon the facts of that case, merely refrained
from saying any more than was necessary to enable the court making the
reference to give its judgment , whi le leaving the way open for the discovery
of other types of restriction faLLing within the scope of Article 59.

Mr Advocate-General Warner expressed the same view: 3 li
The Court has held in

at least three cases that that paragraph I Arti cLe 59(1) 7 has di rect effect
at all events ' in so far as it seeks to abolish any dis~rimination against

a person providing a service by reason of his nationality or of his
residence - a formula the use of whi ch tends incidentally to confi rm thatArticle 59 has aLso a wider purpose. I imagine that the Court used that
formuLa in those cases in order to avoid having to go further than was

1980 7 ECR 833, at 852.
De~a ~ve loc. cit
Oplnlon ln Debauve, at 873-874.

200



- 187 -

necessary for thei r solution. The three c ~ses are the an Binsbergen case
the Walrave and Koch case and ... Dona 

'" 

There are also cases the
judgments in which would be diffi cult to rec.onci Le with the view that the
first paragraph of Article 59 had direct effect 2nly to that Limited
extent: see in particular ... van Wesemael

"" 

I can see no ground
upon which it could be held that the direct effect of that paragraph was
so Limited, nor was any such ground suggested by anyone who submitted
observations to the Court in these cases / Debauve and Coditel v Cine Vog
I would therefore hold that the fir.st par-agraph of Article 59 had direct
effect in all its aspects .... In my opinion, however, the extent of thedi rect effect of Art i c le 62 and .of the fi rst paragraph of Arti cLe 59 must
be the same.

In van Wesemael the Court explained the direct effect of Article 59(1) as
follows, without distinguishing between restrictions discriminatingagai ~st
non-nationals and those applicable to nationals and non-nationals alike:
In Laying down that freedom to provide services shall be attained by the

end of the transitional period, that provision, interpreted in the Light of
Article 8(7) of the Treaty, imposes an obLigation to obtain a precise
resuLt... the fulfilment of which had to be made easier by, but not made
dependent on, the implementation of a programme of progressive measures. 
follows that the essential requirements of Article 59 of the Treaty, which
was to be implemented progressively during the transitional period by means
of the directives referred to in Article 63, became directly and
unconditionally applicabLe on the expiry of that period !... on 1 January 1970

Thus ArticLes 59(1) and 62 are by their nature capable of taking effect both
as ruLes imposing a prohibition and as rules conferring rights to equality
and freedom. Since the end of the transitional period.. being quite general
and de.signed to make provision for the future, they do not requi re any
further specific impLementing measures beyond the generaL programme Laid
down. As rules imposing prohibitions they crystallize only when they are
infringed. As rules conferring rights to freedom, were they not directly
effective in the Member States they would be largely nugatory in the hands
of those seeking to enforce their rights. Their day- to-day application
by domestic courts and authorities would be limited to removing discrimination.
Freedom to provide servi ces across frontiers could be denied, and could not
be enforced without the intervention of the Commission in formal proceedings
under ArticLe 155 or 169.

case 33/74 r1974 7 ECR 1299 , at 1310-1313; Case 36/74 r1974 7 ECR 1405,
at 1421-1422, paragraph 5 of the operative part; Case 13/76 1 1976 

ECR 1333, at 1342, par~graph 2 of the operative part.
cases 110 and 111/78 

!... 

1979 ECR 35, at 52, ground 26.
van Wesemael , at 52, grounds ' 25 and 26.
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If Articles 59(1) and ~2 cover restrictions on freedom to provide
services - in this case broadcasting services - arising out of rules
operative without discrimination, to say that those articles have
direct effect is not to say that the relevant domestic rules are
enti rely inapplicable. Rather, those rules are inapplicable only
when they extend to broadcasters (or broadcasts) from other Member
states and thus restrict the provision of services across frontiers.
As regards domestic broadcasters and the domestic provision of
services the rules are unaffected. The Commission pointed this out
clearly in its observations in Debauve and toditel v tini Vog ~see
above C II 3).

This interpretation of Articles 59 and 62 does not affect the
appl ici'Jbi ity of such provisions - especially those of broadcasting
or telecommunications law - applying indiscriminately to the relaying
of foreign and domestic broadcasts within the country as are justified
on grounds of the general interest , e. g. those concerning advertising

Debauve ) or those based on literary or artistic property Coditel V
Cini Vog).

The situation is thus no different from that of the application -
Likewise stilL permissible - of discriminatory provisions prescribing
special rules for foreigners where these are justified on the grounds
of public poLicy, pubLic security or health (Article 56(1)). The fact
that there are such discriminatory provisions which exceptionally sti II
remain appl i cabLe has not prevented the Court from holding that any
other domestic provisions, not falling under these three exceptions, that
impose special rules on foreigners are inapplicable, and thus confirming
the direct effect of Article 59(1). It would be consonant with this
view to hold that .even those provisions that involve no discrimination
cannot be appl ied to the relaying of foreign programmes within the
country unLess they faLL under one of the two exceptions recognized
by the Court.

202



- 189 -

Exceptions

Rules applying to undertakings entrusted with the operation
of services of general economic interest (Article 90(2))

ArticLe 90(2) provides that: "Undertakings entrusted with the
operation of servi ces of generaL economi c interest or having the
character ofa revenue-producing monopoly shall be subject to the
rules contained in this Treaty, in particular to the rules on
competition, in so far as the application of such ruLes does not
obstruct the performance, in Law or in fact , of the particular
tasks assigned to them. The development of trade must not be
affected to such an ext~nt as would be contrary to the interests
of the Community.

And Article 90(3) adds: " The Commission shaLL ensure the
appLication of the provisions of this Article and shaLL, where
necessary, address appropriate directives or decisions to Member
States.

1 . Undertakings

Are broadcasting organizations "undertakings " within the meaning
of the Treaty, and especially of Article 90(Z)?

It is now widely accepted that "undertaking" includes any activity
exercised , otherwise than as an employee, in the manufacture or
distribution of goods or services for the market. Hence, an
undertaking" within the mean of Community Law need ~ot have Legal
personaLity, or be carried on with a view to profit.

Joined Cas 209 to 215 and 218/78 FEDETAB 1980 ECR 3125
at 3250, ground 88.
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As described and illustrated in greater detail in Part Four
the individual broadcasting companies, services , corporations"
unions , foundations and institutions carryon" despite their
different Legal forms, manifoLd economic and economicaLly
important activities as suppLiers and purchasers on the
reLevant markets: as produc€rs andlor purchasers of programmes
as organizers of Live broadcasts, as distributors of programmes
and broadcasts through transmission andlor relay" as exploiters
of their programmes vis~a-vis third parties, as creators
entertainers andlor users of production units, broadcasting
studios , broadcasting stations and transmitters, as employers
and purchasers " as founders of subsidiary companies" as investors
and borrowers , as owners and hoLders of copyright and performers 
rights. Broadcasting organizations form an economic and
organizational unit comprising the human, material and financial
resources needed for the production and distribution of radio
and teLevision programmes.

ALL the broadcasting organizations discussed in Part Four are
therefore undertakings within the meaning of the EEC Treaty and
are covered by its relevant provisions (especially Articles 85
to 90). This is an independent Community Law concept. Its
content cannot be inferred, therefore, from the respective
nationaL laws and hence does not di ffer from one Member State
to another.

In 1974 the German Government argued in the Sacchi case that
television services are not undertakings within the meaning of
the EEC Treaty since th lfY provide a publ ic service, a service ofthe public authorities. The Italian Government maintained
that the services are not an economic activity but operate a
public servi ce of a cultur recreational and informative nature;
they are public utiLities. The transmission of television signals
takes pLace within the framework of the performance of a public
service , a sphere whi

3h comes entirely and exclusiveLy undernationaL sovereignty.

The !ourt of Justice did not agreewi~h this Line of ar~ument -
although it did not expressly analyse it. Like the Comr:lission
it regarded television services as undertakings within the meaning
of theEEC Treaty. It therefore held that , not only are the rules
on freedom to provide servites applicable to their broadcasts and
those on the free movement of goods to their trade in material
and products , but also that the rules app!;ying to undertakings
in particular Article 90, are appL icable.1 -

Case 155/73 1974 ECR 409 (417~418).
Sacchi at 419.
Sac ch i at 424.
Sacchi at 414-415.
Sacchi at 429, grounds 13, 14, 15.
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Entrusted" undertakings

To answer the question whether a broadcasting organization can
come under Article 90(2), one must first consider the Court'
interpretation of it. According to the Court, the rule of
restrictive interpretation applicable to all ~erogations from
the EEC Treaty also applies to Article 90(2): " As Article 90(2)

is a provision which permits, in certain circumstances, derogation
from the rules of the Treaty, there must be a stri ct definition
of those undertakings which can take advantage of iL"

Starting from this premise, the Court held once more that
undertakings "are entrusted" with the operation .of services of
general economic interest and that a particular task can be
assigned" to them on.Ly .where this is done by an act of sovereignty:
Private undertakings may come under that provision, but they must

be entrusted wi th the operation of servi ces of general economic
interest by an act of the public authority. This emerges clearly

from the fact that the reference to ' particular tasks assigned
to them ' appLies also to undertakings having the character of
a revenue-producing monopoly.

Such an act of sovereignty may, according to the case-Law, take
the form of a Law whi ch assigns a parti cular task to a private-law
undertaking set up for that purpose with State participation in
the capital, (establishment and operation of a port on the Mosel Le)
grants the undertaking certain privi Leges for the performance of
that task (tax exemptions, the assumption of maintenance charges
by the State, right to be consulted before any authorisation is
granted for the establ ishment and operation of further ports) and
governs the influence of the State over the undertaking s organs.

A statute, royal charter or decree (order) which establishes a

broadcasting undertaking, confers on it a public task or public
service and governs its activities and re.Lations with the pubLic
authorities (the St.ate or some other area authority) may be
regarded as an act of sovereignty within the meaning of this
case-Law.

case 127/73 BRT v SABAM / 1974 ECR 313 at 318, grou~d 19.

aRT v SA8AM at 318; grounds 20 and 2~; Case 172/80 Zuchner v

Bayeri sche Verei nsbank ~ 981 ECR 2021 at 2030, end of ground 8.
Case 10/71 Luxembourg v M~l Ler 1971 ECR 723 at 730, ground 8.

The precise facts are to be found on pp. 725, 732 and 738-739.
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As explained in greater detai L in Part Four under C (concerning NOS and
STER) and D, this is the case with the foundations , services
corporations and State broadcasting companies described therein.

A governmental act based on a special Law, entrusting duties or
conferring powers , whereby the public broadcasting servi ce , which is
governed in detai l by the said Law, is transferred to a Limited company
aLL of whose shares are owned by the public authorities may also be
regarded as an act of sovereignty within the meaning of the case-Law.
As stated in Part Four B, RAI falls into this category.

On the other hand, the grant of a mere State authorization , permission
concession or Licence to organize broadcasting or the allocation of
broadcasting time without the simultaneous conferment of a public task
does not constitute an act of sovereignty within the meaning of the
case-Law on Article 90(2). There are examples of this, too, in
Part Four, in particular RTL (A) , the nine Netherlands private unions
and foundations (0, the sixteen British private programme companies
(E) and numerous private cable or wireless reLay companies in various
ember States , especialLy in ItaLy (8).

In agreement wi th the above , the Court held that: 1 "
An undertaking to

which the State has not assigned any task and which manages private
interests , including inteLLectual property rights protected by Law, is
not covered by the provisions of ArticLe 90(2) of the EEC Treaty.
This case concerned an association of authors and composers set up for
the purpose of protecting and exploiting the (copy) rights and interests
of its members mainly vi s-a-vi s broadcasting or.gani zations and
gramophone record manufacturers.

Service of general economic interest"

It remains to be examined whether those undertakings which are entrusted
with the organization of broadcasting by Legal acts of the type
described are "services of general economic interest"

It is apparent from the nature of broadcasts and programmes, thei r
production and distribution (diffusion or transmission) that the
organization of broadcasting - in particular the presentation and
di stribution (di ffusion or transmission) of broadcasts and programmes
- involves " services" within the meaning of Article 90(2),

In the Sacchi case the German Government suggested2 that broadcasts are

services of general economic interest" This applies even to the
radio and television transmission of advertisements , since radio and
television advertising are possible onLy within the framework of more
generaL programmes. By reason of its impact on the formation of public

BRT V . SABAM
1 at 320

, operative part , para. 2.
Sacchl at 4. , 429~ ground 13.
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opinion, the radio and television transmission of advertisements must
reflect the principLes governing radio and television transmission in
general. The Commission rejected this suggestion. Mr Advocate-GeneraL
ReischL took the view that the derogation in ArticLe 90(2) was applicable.

The Court stated that what mattered was the way in which the national Law
was formuLated: 3 "Moreover, if certain Member States treat undertakings
entrusted with the operation television, even as regards their commecial
activities , in particular advertising, as undertakings entrusted with the
operation of services of general economic interest , the same prohibitions
apply, as regards thei r behaviour within the market , by reason of
Article 90(2), so Long as it is not shown that the said prohibitions are
incompatible with the performance of their tasks.

A broadcast i ng undertak i ng may, therefore, be consi dered to be "entrusted
with the operation of services of general e~onomic interest" This is
however , not th~ case per se or in principle, but only where the
relevant national Law governs the services (activities) of the
undertaking, i. e. the particular tasks assigned to it (Article 90(2))
in such a way that they are to be recogni zed under Communi ty Law as bei 
in the genera l economi c interest.

The fact that broadcasters are undertakings and undertakings are by
definition of an economi c nature (above, 1) , and the further fact that
broadcasting undertakings also carryon numerous economic activities , do
not therefore in themselves permit the conclusion to be drawn that such
economic activities are activities of general economic intere.st- and
that the non-economic activitie.s are activities of general economic
interest. Instead, these are different questions which must be
distinguished from one another.

Article 90(2) imposes two cumuLative requirements: the nature of the
broadcasting organization as an undertaking, i. e. as an (also)
economically active entity, a Participant in economic life, and the
nature of the services the operation of which is entrusted to it by
official act (economic activities such as commercial advertising and
other activities which are economic only in sO far as they are carried
on for remuneration) as being in the general economic interest.

sacchi at 425.
Sacchi at 443 to 444.
Sacchi at 430, ground 15, emphasis added. 207
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There is nothing inconsistent , therefore, in the duel approach the
Court took in the Sacchi case, on the one hand acknowledging that a
broadcaster is an undertaking and carries on "activities of an economic
nature and , on the other , examining in addition whether its economic
services (the " commerciaL activity, in particular advertising ) are
to be provided under the law in the general or individual economic
interest 2 or whether the op~ration of services of a non-economic
nature - in particuLar news , entertainm~nt and educational broadcasts
- is entrusted to the broadcasting undertaking in the general economic
interest or in order to promote general interests ~f a different type.
As long ago as 1971 the Commission distinguished between services of
general economic and those of general other, especially cultural and
$oci a L i nterest.

In the Sacchi case the Court held that Article 90(2) did not apply to
the Ita l i an broadcast i ng undertaking RAI. The sentence quoted from
the grounds , worded as it is in a conditional and abstract manner
leaves open the question whether the reason for this is that the Court
did not regard RAI as being entrusted with the operation of servi ces
of generaL economic interest , Or that it was not proved that the
appL ication of the Treaty prevented performance of the tasks assigned
to RAI (below, 4). At aLL events, the Court held that Articles 864
and 75 are appli cable to the conduct of broadcasting undertakings
possessing a monopoly of television advertising (RAD , Articles 30 to
36 to their trade in television material6 and ArticLes 59 to 66 to the
transmission of television signals, incLuding those in the nature of
advert i sements. 7

Whether a service of generaL economic interest within the meaning of
ArticLe 90(2) exists depends primari Lyon how the individual Member State
has formuLated its Law. It is the State that entrusts an undertaking
with a specific service and thereby determines which " interest" , whichpurpose and the "performance" of whi ch "parti cular tasks" it serves.

sacchi at 430, ground 14, third paragraph.

iSacchi at 430 , ground 15.
Commission Decision 71/224/EEC of 2 June 1971 - GEMA - OJ L 134
20. 1971 , p. 15 (27 No III 2).
Sacchi at 430, grounds 16-18, 432.
Sacchi at 431 , grounds 19 and 20, 432, operative part , para. 6.
Sacchi at 427, grounds 7 and 8, 431 , operative part , para. 1, secondsentence.
Sacchi at 427, ground 6 431 , operative part , para. 1.
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Then it must be considered whether these national Legal data satisfy
the criteria of the Community Law term. These criteria are to be
inferred, not from the respective national Laws , thereby differing from
one Member State to another, but from the meaning of the words of which
the concept , valid throughout the Community, is composed. . What matters
therefore, is not nationaL terms or descriptions , but in whose and in
what interest national Law entrusts the operation of the service to the
undertaking. Is it an interest of the Community or of individuals , and
if it is the former , is it of an economic nature?

The Commission is responsible for determining whether or not an
undertaking is entrusted with "the operation of services of generaL
economi c interest" within the meaning .of the fi rst sentence of Arti cLe 90(2)
of the EEC Treaty. This can be determined only on a case by case basis.
ArticLe 90(2) does not contain a general excePtion to the appl icabi l ity
of the EEC Treaty in the case of undertakings in certain fieLds such as
broadcasting. It merely exempts from the Treaty individuaL servi 
undertakings within one or other sector , each of which falls under the
Treaty, in the event of a particular organization of the undertaking
activities by an act of national sovereignty, but only where and in so
far as two further conditions (below, 4 and 5) are met.

The analysis in Part Four of national broadcasting Legislation showed
that all Member States regard broadcasting as a service of general interest
and have organized it accordingly. Indeed, express mention is made
in many of the laws of "general interest" (8, G , H, K)

, "

national
interest" (8)

, "

generaL utility" (0, "public service" (8, D, E , G)
national service " (F)

, "

public task" or " concern of the Community
". Federal Consti tutional Court , Land Hessen).

The broadcast i ng Laws of the Member States state just as clear ly, however
that this public task , this public , generaL interest in the organization
of broadcasting is not of an economic but of a social (affecting the
social li fe of individuals) and cultural nature. Regardtessof the; r
content , broadcasts are services of general social and cultural interest
because they trans Late into real ity the ri ghts of ci t i zens to produce
and receive radio and television communi~ations (cf. , for example,
beginning of G). Every type of broadcasting activity constitutes
services of an instructive , opinion-forming, entertaining or educational
nature.
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It is, to quote onLy a few provisions , a "public service for the
dissemination of information, cuLture and entertainment" (E), "the
provision of news , information, entertainment and art ... for the
benefit of the Community " (1) , and the "transmission of information
and news and of works of literature and art" (K). " The programmes
of the Bayerische Rundfunk are intended to educate, inform and
entertain. (Section 4(1)). The rules governing Radio Bremen
(Section 2(1) , the Hessische Rundfunk (Secti.on 3(2)) , the Norddeutsche
Rundfunk (S.ection 5(1)) and the Sudwestfunk (Section 3(3)) are simi larLy
worded; the Laws are to be found in Part four , under H.

Other laws express thi s general social and cultural interest inbroadcasts in different terms and in greater detai l , as in France
(references at G) , Italy (B) , the Netherlands (0 , the German Lander
of Baden-Wurttemberg (Section 2 SDR Statute) , BerLin (Section 3);
North-Rhine WestphaL ia (Section 4) and Saarland (Section 10); cf. 

To sum up, a detai Led analysis of th~ Laws at present in force should
show that the special service provided by broadcasting, namely its
transmission activity, is intended, not only to supply the population
wi th mater i a l goods of genera L economi c interest such as water, energy
or transport services, but to satisfy its need for intangible goods
of general inteL lectual interest , in parti cular instruction and
knowledge, stimuLus and advice, reLaxation and entertainment, art andcuLture. These are certainLy services of general , but not of general
economi c interest.

Even wh.ere commercial advertising in broadcasting i.s permitted under
the Laws of the Member States and has been entrusted to a broadcasting
undertaking by an act within the meaning of the case-Law of the
Court of Just i ce descri bed at 1 above (a c Lear conferment in thi s
sense took pLace in the case of the Netherlands STER

, Part Four C above),
radio and television advertising has not been organized as a service
of general economic interest. ALthough the laws assume, as in the
case of other broadcasts , a general or publ ic interest in radio and
teLevision advertising, they do so, not in relation to its economic
aspects and its impact on the sale of goods and services

, but in
reLation to the protection of the viewer from certain dangers (such
as danger to health) and the protection of other broadcasts from a
shortening of their duration, interruptions , etc., in other words fromcommercialization Within these LegaL Limits drawn in the generaL
social and cuLturaL interest , and in the interest of health
advertisements are permitted to varying degrees , not because it is
felt there is a general economic interest in them, out because individual
economic interests in the marketing of goods and services

, and in being
informed about them, should also be given a chance.
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Otherwise, the answer to the question whether a broadasting undertaking
can rely on the derogation from Article 90(2) depends , not on one or

other of its secondary tasks, but on its clearly-defined principal
task , its "parti lfular task" as ArticLe 90(2) describes it. According
to the case-Law, the activity in question must " fall within" the
special task" of the undertakings concerned , and it must , moreover

be establ ished that in performing such" activity "they are operating

a service of general economic lnterest with which they have been
entrusted by a measure adopted by the public authorities. " The adjective

economic " thus cannot be ignored. To extend the exception to generaL
interests of other kinds "JOuld be to disregard the Court's injunction

to interpret it restrictiveLy. (above, 2).
4. Performance of the particular tasks assigned to them

If a Member State organizes the diffusion of radio and television advertising
andlor of other programmes by an undertaking as services of generaL
economic interest within the meaning of Article 90(2) , broadcasting

undertakings " are subject" to the rules contained in the EEC Treaty
in so far as the applciation of such rules does not obstruct the performance,
in Law or in fact, of the particular tasks assigned to them Whether,
and if so, to what extent a broadcasting undertaking is subject to a
ruLe therefore depends , according to the wording of the first sentence
of paragraph 2 , first of aLL on whether or not it is in fact applied.
It must then be examined whether the broadcasting undertaking could no
Longer perform its tasks as a result of such application. If an in SO

far as this is the case, the rule in question does not apply. It is

necessary to proceed accordingly with regard to the other rules. Since
they serve different purposes - e. g. establishment , the movement of services,

competition, etc. - thei r appLication affects the performance of the task
of broadcasting undertakings differently: be it not at all , or be it

favourably or unfavourabLy.

Article 90(2) therefore contains no unconditional exception to the Treaty'
as a whole for individual undertakings. Instead, it provides for a

conditional exception , i. e. an exc.eption dependent on a prior examination
of the consequences of the application of the individual ruLes , to the vaLidity

of those rules aLone which wouLd prevent a broadcasting undertaking from
performing its tasks. This must be proved by the undertaking to the Commission
satisfaction. The prohibitions provided for in the Treaty "appLy, so .long
as it is not shown that the Zaid prohibit ions are incompatible with the
performance of thei r tasks.

Zuchner at 2030, ground 7.

Saachi at 430, ground 15.
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The concept of the " part i cu lar tasks assigned" to the undertaking

has no inherent substance. Instead, it is a generic term for the two

types of undertaking covered by Article 90(2), namely those " entr.usted
with the operation of services of general economic interest" and
those "having the character of a revenue-producing monopoly As can

be seen from the wording and structure of the first sentence of
paragraph 2, only two formulations were chosen because the revenue-raising
task of the revenue-producing monopoly had also to be covered.
The parti cular tasks of the remaining undertakings covered by

paragr~ph 2 therefqre consist in the provision of services of general
economl c 1 nte rest.

If foreign radio and tel~vision programmes are diffused at home - be
it from another Member State (freedom to provide services), or from
an establishment at home (freedom of establishment) - i.e. if the
relevant Treaty provisions (Articles 52 to 66) apply, domestic
broadcasting undertakings wi Ll be obstructed in the continued performance
of their tasks neither in law nor in fact. To deprive the broadcasting
undertakings of other Member States of the fundamental rights granted
to them by the EEC Treaty, it would not be sufficient that their exercise
makes it more diffic~Lt for domestic broadcasting undertakings to
perform thei r tasks. According to the c Lear wording of the fi rst
sentence of Article 90(2) , the exercise of the rights of establishment
movement of services , etc. wouLd have to "obstruct" , i. e. prevent and
render impossible performance of th e tasks of the domesti c broadcasting
undertaking. This is the case, however, neither in Law nor in fact. The
addi ti onal supply of foreign broadcasts and thei r recept iDn at home
do not prevent the presentation and transmission of domestic programmes
under domestic Law. On the contrary, domestic broadcasting undertakings
have the same European fundamental rights in the other Member States.
A mutual extension of opportunities for action takes pLace throughout
the territory of the Community.

Interests of the Community

The derogation provided for in the first sentence is limited by the
second sentence of Arti cle 90(2): " The development of trade must not

be affected to such an extent as would be contrary to the interests of the
Community.

A simiLar view was expressed by the Commission in its Decision 82/861/EEC
of 10 December 1982 - British TeLecommunications - OJ No 360 of

21. 12. 1982 , p. 36 at P. 42 , 41st recitaL.

The Commission expressed a similar view in the abovementioned
British Telecom Decision Loco cit p. 42, 41st and 42nd recitals.

See also the Opinion of Mrs Advocate-General Ro:zes of 26 Apri L 1983
in Case 78/82 Commission v Italy C1983J ECR " '" (cyclostyled version

pp. 38-39).
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In this context the development of trade essentially means the movement
of services. The Treaty protects the movement of services not only as an
objective principle underlying the common market - and hence as a Legal
institution - but aLso as a subjective right .of citizens of the
Member States to freedom and equality in respect of the provision of
services across frontiers - i. e. as a fundamental right.

The interests of the Community in the deveLopment of the movement of
servi ces as thus defined forms an absoLute Limit to the derogation provided
for in the first sentence. In the event of a confLict with interests of
Member States, the interests of the Community take precedence.

In the fieLd of broadcasting, the interests of the Community consist,
according to the objectives of the EEC Treaty, especially in achieving the
minimum of freedom of movement for broadcasts between the Member States
and of interstate freedom of transmission and reception far citizens in the
Community (Articles 3(C) " 59 and 62) necessary to establish a common market
in this fieLd also (Article 2) thereby promoting, in addition to the democratic

economic and social objectives of the Community, closer reLations between
the Member States (Article 2) and laying the foundations of an ever closer

union among the peoples of Eur.ope (fi rst paragraph of the Preamble).

II. Right of establishment and freedom to provide services

(ArticLes 52 to 66)

We have seen under I that Article 90(2) does not restrict the application
to broadcasting organizations of the rules contained in the Treaty;
we must now consider whether the appLication of the rules on the right
of establishment of broadcasters and on trade in their services may be
restricted by ArticLes 55 and 58. There are two questions to be answered
here: is broadcasting connected with the exercise of official authority
in some Member States, so that the two freedoms do not there apply? And
are public service broadcasters in generaL , as weLL as those broadcasting
for purely commercial reasons, entitled to claim freedom of estabLishment
and the freedom to provide cross-border servi ces?

Privileged activities: broadcasting and the exercise of official

(a)

authority
Article 55, first paragraph , to Article 66

The first paragraph of ArticLe 55, in conjunction with Article 66,
states that the Chapters of the Treaty deaLing with the right of estabLishment
and the freedom to provide services " shall nor appl.y/ SO far as any given
Member State is concerned, to activities which in that State are connected,
even .occasionaLLy, with the exercise of official authority.
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The Court has interpreted this provision as foLLows: "Having
regard to the fundamental character of freedom of establ i shment
and the rule on equal treatment with nationals in the system
of the Treaty, the exceptions allowed by the first paragraph of
Arti cLe 55 cannot be given a scopewhi ch would exceed the
objective for which this exemption cLause was inserted. The
same would apply to the freedom to provide servi ces.

The purpose of these exceptions was to enable Member Stat.
to exclude non-nationals from taking up or performing functions
invoLving the exercise of official authority. The Court held
that this need was fully satisfied "when the exclusion of
non~nationals is Limited to those activities which, taken on their
own, constitute a direct and specific connection with the exercise
of official authority. An extension of the exception allowed by
Article 55 to a whole profession would be possible only in cases
where such activities were Linked with that profession in such a
way that freedom of estabLishment would result in imposing on
the Member States concerned the obLigation to allow the exercise
even occasionaLLy, by non-nationals of functions appertaining to
official authority. This extension is on the other hand not
possible when within the framework of an independent profession
the activities connected with the exercise of official authority
are separabl

Z from the professional activity in question taken
as a whole. The same applies to other independent activities
performed for remuneration.

In the absence of any harmonization of the national rules, under
ArticLe 57

, "

the possible application of the restrictions on
freedom of establishment provided for by the fi rst paragraph of
Article 55 must ..... be considered separately in connection with
each Member State having regard to the national provisions appLicable
to the organization and the practice of this profession. This
consideration must however take into account the Community character
of the Limits imposed by Article 55 on the exceptions permitted to
the principLe of freedom of establishment in order to avoid the
effectiveness of t~e Treaty being defeated by uni lateral provisions
of Member States.

As Advocate-General Mayras put it

, "

i f each State retains the
power to organize a particular activity in its territory under
conditions such that it is connected with the exercise of official
authority, it is stiLL necessary for this concept to receive the
same definition throughout the whole Community. OfficiaL authority
is that which arises from the sovereignty and majesty of the State;
for him who exerci ses it , it implies the power of enjoying
prerogatives outside the generaL law, privi leges of official power

and powers of coercion over citizens. Connection with the exercise
of this authority can therefore arise only from the State itself,
either directly or by deLegation to certain persons who may even
be unconnected with the publ ic administration. In this respect
Article 55 must be compared with Article 48(4) , the objective of

Reyners , at 654, ground 43.
Reyners , grounds 45 to 47.
Reyners, grounds 49, 50.
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which, as you have seen in the "" " case of Sotgiu 1 is to allow

Member States to restrict the admission of foreign workers to
certain activities in the public service which involve the exercise
of powers of t~e State. The objective of ArticLe 55 is very
similar

.....

If we consider the Member States I law in the Light of the fi rst
paragraph of Article 55 , we find that broadcasting has a private
character even under national Law in Luxembourg (Part Four
under A) , in Italy (as regards locaL radio, Part Four , B) , the
Netherlands (~with the possible exceptions of NOS and STER)
partly in the United Kingdom (E) , and more recently partly in
France (G). CabLe services are wholly or partly private in
Italy (8), Belgium (D) , Ireland (F) and Denmark (I). The first
paragraph of Article 55 raises no difficulty here: it does not
provide for any restriction on the fundamental European freedoms
going beyond what may be rendered possible by the Laws of the
individual State. And in any event the fact that the broadcasters
concerned hold concessions or Licences from the State does not
constitute suff-icient grounds for considering the activity they
carryon under the concession or Licence to be "connected with
the exercise of official authority

The same applies even where broadcasting bodies are set up by the
State or a regional or Local authority by law (or by order or
charter or State contract) , as was done in BeLgium, Denmark,
France, Germany, Greece and IreLand, and part Ly in the Netherlands
and the United Kingdom (Part Four, C to K). The creation by law
of the foundations or corporations here concerned does represent
the exercise of officiaL authority, but it does not follow that
the activities carried on by the broadcasters on the basis of
the Law are "connected with the exercise of official authority
within the meaning of the paragraph. It is not sufficient that
the activity has some close Link with official authority; the
activity must itself be connected with the exercise of official
authority; which means that the person concerned must by his
activity participate in the exercise of official authority. This
is clearest from the French and ItaLian versions of the paragraph.
Whether or not a broadcasting organization participates in the
exercise of official authority in this way wi II depend on the
legaL nature of its activity, meaning the means of action avaiLable
to the legaL persons , whether set up under public or private Law.

Nor is this situation affected even where individuaL States or
regional authorities grant a broadcaster a monopoly by Law (see
Part Four), or give it monopoLy or oligopoLy status in practice.
Here too officiaL authority is exercised in the grant of a monopoly
or refusaL to estabLish competing broadcasters, but not necessarily
in the monopoly activity then carried on.

If we now consider how the activity carried on by broadcasters is
to be described, we may note first of aLL that the broadcasting
Legislation in Denmark (Part Four, I) Greece (as regards ERT 1 , K),

case 152/72 I 1974 ECR 153.
Opinion in Reyners , at 664-665.
view (at 640-641).

The Commission took the same
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the Netherla~ds (as regards NOS and STER, C and most of the German
Lander , (H) confines itseLf to conferring duties and functions
on the bodies it sets up, without making anyexpl icit statements
as to the public or private nature of those duties or functions.

The German Federal Constitutional Court has held that the
fundamentaL freedom of broadcasting requi res that there be no
State involvement in the organization of broadcasting, and that
all social forces of consequence should participate. Broadcasting,
it said, could be organized by associations of broadcasters set 
up ~nder public Law or, in certain conditions, under private law.
The organization of broadcasts was however a pubLic f~nction in
the sense of a function of the public administration. Else.where
the Consti tutionaL Court heLd that the Lander had transferred to
the pubLic-Law bodies they had set up by legisLation a function
of publ ic administrati.on which they themselves could not perform
di rectly, because of the requi rement that broadcasting be free
of State involvement. The activities of t~ese broadcasting bodies
thus beLonged to the sphere of pubL ic Law.

The folLowing broadcasting Legislation describes the functions it
transfers as a "public service the Belgian legisLation governing
BRT, RTBF and BRF (Part Four , D); the French Legislation governing
TDF, INCA, the Limited companies TF 1, A 2, FR 3, the regional
television companies , the television production company and the
marketing company (G); the Italian Legislation governing the RAI (B);
and the United Kingdom Legislation governing the BBC and the IBA (E).
The French 1982 Act describes TDF and INCA as "etabl issements
pubLics a caractere industrieL et commercial" (public estabLishments
of an industriaL andcommer~ial character).

On the wording of the first paragraph of Article 55 and its
interpretation by the Court of Justice, however , the question whether
and to what extent the fundamentaL European rights of freedom of
estabLishment and freedom to prcvide services can be restricted
in a Member State does not depend on whether or in what way the
respective domestic law describes a particular self-employed
activity (considered as a whoLe comprising a number of activities
beLonging to it) , or where it places such an activity in its Legal
system, or what Legal form it gives to the body carrying this
activity on. The paragraph does not relate to the type of functions
involved (public or private , public~law or private-Law, public
administration or private management) or the status of the person
concerned (a person governed by pubL i c or private Law); it
relates onLy to a particular aspect of what that person does.
The soLe question is whether the domestic broadcasting Law has so
designed certain broadcasting activities that "taken on their own

they constitute a direct and specific connection with the
exerci&e of official authority , as the Court put it in Reyners.

An exception is Hesse, where broadcasting is stated to be a public
matter in Section 3(1) of the Hesse Broadcasting Act of 2 October 194,
Published in Gesetz- und VerordnungsblattHessen p. 123.
Judgment of 28 February 1961 , published in Entscheidungen des
BVerfG . 12 , 205 , 259-263.
Loc. Clt . 243-246.
Judgment of 27 July 1971 , pubLished in Entscheidungen des BVerfG 31
314, 329.
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Under the rules. lclid down by States broadcasters are required to
disseminate information , education and entertainment. To this end
they are authorized and required to carry out the following main
activities (for more detai l see Part Four). They organize Live
broadcasts. They produce other programmes, or parts of programmes,
or have them produced. They broadcast thei r programmes or in some
cases transmit them by cable. For these purposes they set up,
maintain or use transmission fad ities, departments or separate
firms for the production of programmes, and studios for the organization
of broadcasts. They pLan the individual broadcast items, design or
select them, combine them into their general programmes and supervise
their execution in accordance with criteria Laid down by Law.

In carrying on aLL these activities 1 broadcasting organizations do
not act as authorities or as offices or indirect agencies of the
State or some regiona l authori ty, but as corporat ions , establ i shed
under publ ic or private Law, operating for thei r own account and
independent of the State. They are not placed over the people they
deaL with (those receiving their programmes , those contributing to
thei r broadcasts , and the suppl iers and producers of programmes,
premises. and equipment); they deaL with them in the ordinary way,
at the same Level. They do not act as authorities , issuing orders
and exercising compulsion; they use the means avai lable in private
law. Indeed they are not entitled to exercise powe~s of a
public-Law nature over citizens, namely to intervene in the
citizens I private spher

Z' to address binding Legal acts to them, orto exercise compulsion. In their varied activities broadcasters
have no powers , prerogatives orprivileges to caLL on in their
deaLings with citizens. They supply no services which listeners
or viewers are required to take by Law, by order of some authority,
or even by order of the broadcasting body itself.
Thus in the domestic law of the Member States practicaLly none of
the many individuaL activities engaged in by broadcasters has a
direct and specific connection with the exercise of official authority
such as would be caught by the first paragraph of Article 55, and
it follows that the activity of broadcasting asa w~ole is not
connection with the exercise of official authority.

As we have seen, the concept in Community law does not mean the same
thing as performing a public service , or a service governed by
public law, or a function of the public administration. These
concepts are broader. They may involve the exercise of official
authority; but they need not necessari ly do so. The exercise of
official authority contemplated in the first paragraph of ArticLe 55
is just one way, the most forceful way, in which a public function
may be performed. Other instruments are those we have set out above.

~The Greek ERT 2 is stilL an independent authority, see Part Four , K.
An ~xception is the power conferred on the three Belgian bodies
and RTf in IreLand to acquire land by compulsory purchase where
necessary (see Part Four , 0 and F).
The power of compulsory purchase of Land which exists in two
Member States is a marginal part of broadcasting activities as a
whole, and easi ly " separable , in the words of the Court.
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They derive primari ly from private Law, and may confer an
industrial and commercial character" even on bodies established

under public Law, as is done explicitly in the French Broadcasting
Act of 1982.

(b) Article 55, second paragraph , and Article 66

Some of the individuaL activities comprised in a self-employed
activity as a whole may be connected with the exercise of officiaL
authority in one Member State~ but not in the others; and in
that case Article 55, first ~ragraph and ArticLe 66 have the
effect that the right of establishment and the freedom to provide
services apply only in those other Member States. It may be made
difficult or impossibLe for non-nationals to pursue such an
activity in the first Member State, while its own nationals have
free access to the rest of the Community. Unequal treatment of
this kind, with two fundamentaL freedoms being partly deprived
of their for~e, could be a SOurce of disturbances or difficulties
in the Community. The second paragraph of ArticLe 55 therefore
provides that "the CounciL may, acting by a qualified majority
on a proposal from the Commission , rule that the provisions of
this Chapter shall not apply to certain activities. As we have
seen under (a), broadcasting comprises practicaLly no activities
which have a direct and specific connection with the exercise of
official authority, so that the Commissi.on is not faced with the
question whether or not it should make use of its powers under
this paragraph. It has never done so in any matter to date.

Exempted broadcasting organi zations

(a) Persons and forms of organization caught (Articles 52, 58
59 and 66)

The EEC Treaty states that nationals of Member States are entit led to
establ ish themselves in another Member State (Arti c le 52 , fi rst
paragraph , fi rst sentence). They may establish themselves in the
other Member State (fi rst sentence) and carryon a self-empLoyed
activity there, or they may set up agencies, branches or subsidiaries
there (second sentence). They may set up and manage undertakings
there, in particular companies or firms within the meaning of
the second paragraph of Arti cLe 58 (Arti cle 52 , se.cond paragraph),

The EEC Treaty applies to suppliers of services who are nationals
of Member States established in the Community (Article 59, first
paragraph); acting unanimously on a proposal from the Commission
the Council may aLso decide that it is to apply to nationals of
a third country who provide services and who are estabLished within
the Communi ty (second paragraph).

Companies or firms formed in accordance with the Law of a Member
State and having thei r registered office , central administration 

principal place of business within the Community are to be treated
in the same way as natural persons who are nationaLs of Member States
(ArticLe 58; first paragraph). This provision forms part of the
Chapter on freedom of estabL ishment , but is appl led in the Chapter on
services by Arti cle 66.

The same ArticLe 66 Likewise applies the definition of the companies
and firms given in the second paragraph of Article 58. Thatdefinition reads: " Companies or firms" means ~ompanies or firms
constituted under civi L or commercial Law, including cooperative
societies , and other LegaL persons governed by public or private Law,
save for those which are not profit-making.
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The concep. of companies or firms is defined as broadLy as possible in
this paragraph. It comprises all forms of companies which exist in

the Law of the Member States. These include public limited companies

associations, foundations, corporations and other bodies governed by
publ ic Law.

Broadcasting companies and profit-making activi~ies (Arti~le 

second sentence)
(b)

However , the second sentence means that companies in any of these forms
enjoy freedom of establishment and freedom to provide services only
provided they are carried on with a view to profit.

As we have seen in Part Four, this is without any doubt the case with
RTL (A) ~ with the 15 UK programme contractors, their joint subsidiary
!TN, and the TV-AM company (E);, with the French marketing .company

(6); with the Italian RAI' s subsidiaries SIPRA and SACIS (B); with

the nine advertising companies of the German Land broadcasting
organizations (H); and with a Large number of privately-owned

cabLe television c~mpanies (A to F). They therefore have the right of
establ ishment and the right to supply thei r services freely within
the Community.

The eight Dutch private-Law broadcasting associations and foundations
along with NOS and STER , which .are public-Law foundations , may make
profits only provided these are devoted to performing their broadcasting
function (for more detai Ls, see C). Can they be considered

profit-making within the meaning of the second paragraph of Article 581

The situation is similar with the foLlowing organizations which are
also non-profit-making in the sense that they operate without a view
to making a profit for their owners: in ItaLy the RAI (B); 

Belgium SRT, RTBF and BRF (D); in Denmark DR (I); in Germany BR
HR, NDR , RB, SR, SFB, SDR , SWF , WDF , ZDF (H); in France TDF , INCA

Tf ! , A 2, FR 3, the regionaL television companies, and the television
production company (G); in Greece ERT 1 (K); in IreLand RTE (F); and
in the United Kingdom the BBC and IBA (E).

These "companies , in the terminology of the second paragraph of

ArticLe 58, do however pursue another important commercial objective

which does represent a view to profit , in the sense of a desire to

cover the costs of their own financing, particularly from advertising
(whether directly, or through the profits made by their subsidiaries
and accruing to them , or through the payments made to them by programme

contractors);, from the expLoi tat' ion of thei r productions and thei r
copyrights and other rights by outside parties; from investments;
from publications; and from pubLic events. Can the objective of

acquiring money in this way, where no financial gain ~o the owners is
intended, be considered a desire to make a profit for purposes of the
second paragraph of Arti~le 58?

The expression unon-profit-making" is not intended literally. It is

not to be interpreted in a technical sense derived from company Law,

but rather in harmony with the other provisions of the two Chapters
and with the objectives of the Treaty. It is a concept of Community

Law with its own meaning, and not a concept of domestic Law whose
meaning may vary from one Member State to another.

This is cLear first of aLL from the second paragraph of Article 58 itself.
Cooperative societies , for example, operate without a view to profit for
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purposes of the Law of the Member States, and this might otherwise
be taken to mean that they have no freedom of estabL i shmentor
freedom to provide services. But they do enjoy both freedoms:
the paragraph specifically includes them. Thus the expression
non-profit-making" has another, broader meaning.

The meaning is that the company must pursue a commercial or commercially
relevant objective, not in the technicaL sense that its Legal
form or founding documents require it to operate with a view to
gain, but rather in the sense that it takes part in commercial
Life, ~hat it carries on an economic activity. Its objective as
Laid down by Law Or its founding documents might have to do with
information culture , or sport, for example; but once this is Linked
to a commercial or commercially relevant activity, the company
is within the scope of the Treaty.

It makes no difference whether the objective Laid down by Law
or in the founding documents is of a public or private nature,
whether it is in the interests of the generaL pubLic or of individuaLs
whether it is pursued in the general interest or out of self-interest.
The second paragraph of Article 58 aLso specifically includes
aLL forms of corporation governed by public law, so that such
corporations too enjoy freedom of establishment and freedom to
supply servi ces. 
Secondly, this view of the meaning of the words "non-profit-making
is also supported by the link which exists between Articles 58
(and 66) , 52 and 60. The second paragraph of Arti c le 52 states
that "freedom of establishment shalL include the right to take
UP and pursue activities as seLf-employed persons and to set up
and manage undertakings , in particular companies or firms within
the meaning of the second paragraph of Article 58 ... . The right
of establishment is thus not confined to the companies and firms
referred to in Article 58, but expLicitly includes all undertakings
whether they are non-profit-making or not , and regardless of
whether they are pubLicly or privately owned. Article 90(1)
which explicitLy states that public undertakings and undertakings
to which Member States grant special or exclusive rights are
wi thi n the scope of theEEC Treaty as a who Le , confi rms thiB.
The Treaty defines its scope in terms of economic fact , and not
in terms of legaL distinctions.

ALthough the Danish version uses words suggesting commercial
act ivities , the other versions speak only of activities , so that
ere is no reference to a commercial purpose. It is not disputed

that the right of establishment does appLy to activities which
are not aimed at profit maximi zation but whi ch are nevertheless
expected to provide an income (namely the professions) , or which
are in fact for the generaL benefit but which are reguLarly carried
on for consideration, or which are carried on for consideration
partly by persons who are acting with a view to gain and partly
by persons who are not and who may well be in competition with
those who are.

ThirdLy, in line with this interpretation of Article 52 , aLL
versions of the first paragraph of Article 60 define the services
within the scope of the EEC Treaty as those which "are normalLy
provided for remuneration . Servi ces may be provided for remuneration
by companies and firms operating without a view to profit. But
no one has yet denied such companies or firms the right to suppLy
their services free in the Community. In the established case Law of
the Court the Treaty is to be interpreted in such a way that it is not
partly or entireLy deprived of practical effect (the rule of effectiveness
r~gle de l' effet utile, Effektivititsgrundsatz).
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Fourthly and Lastly, the interpretation of the second paragraph of
Article 58 put forward here is in Line with the general objectives
of the EEC Treaty. The Court of Justice has held: "Having regard
to the obj ect i ves of the Communi ty, the pract ice of sport is
subject to Community Law only in so far as it constitutes an
economic activity within t.he meaning of Article 2 of the Treaty.
When such activity has the character of gainful employment or
remunerated service , it comes more particularLy within the scope
accordi n

1 to the case
, of Art i c les 48 to 51 or 59 to 66 of the

Treaty. An activity is thus an economic activity when it is
carried on for gain. The Court made this particularly clear in
the Dona case where, after saying that the practice of sport
was subject to Community LawonLy in so far as it constituted
an economic activity, it sent on: " This applies to the activities
of professionaL or semi-professionaL football players , which
are in the nature of gainful empLoyment or remunerated service.
The same must apply to journalistic activity (reporting and commenting)
and to cultural activity (of an artistic/entertainment nature).

The detai Ls provided in Part Four show that the organization
of broadcasts is not only a social and cultural activity in the
Member States , but is also an "economic activity" within the
meani ng of Art i c le 2 of the EEC Treaty. Fi rst Ly, broadcasters
make their tr.ansmissions for remuneration (d. above , A I 2),
SecondLy, as we said in Part Four, the production of programmes
the organization of Live broadcasts and their transmission also
impLy a .considerable level of economic activity. This is particularly
relevant in the case of transmi ssions and programmes with no
commercial content. The production of programmes .and organization
of broadcasts , mobilizing the staff and the technical and financiaL
resources needed for each item, may well come under other headings
too , but i rrespecti ve of the content of the broadcasts it is
an economi c activity.

Thus the EEC Treaty appl ies to the activities of broadcasters
which together constitute a self-employed activity for purposes
of Articles 52 and 66. Subject to Article 90(1) (see C V 3 above)
it confers the right of establishment in the other Member States
on the associations, companies, corporations , institutes and
foundations discussed in Part Four. In particular they are entitled
to set up agencies , branches , subsidiaries and other undertakings
there (Article 52). They are also entitled to suppLy their services
i . e. to broadcast thei r programmes , ac~oss the Communi ty ' s i nterna 
frontiers (Articles 59 and 62). " In order to make it easier
for broadcasters to exercise their freedom to supply services
and their freedom of estabLishment (Article 57(1) and (2) and
Article 66) , the Treaty prescribes flthe coordination of the provisions
laid down by Law, regulation oradmini strative action in the
Member States concerning the taking up and pursuit of activities
as seLf-employed persons" (Article 57(2) and Article 66) , which
thus include the activity of broadcasting.

Case 36/74 WaLrave l.'197!J ECR 1405: at 1422 , operative part , para. 1;
at 1417 , grounds 4 and 5 (cycling); Case 13/76 Dona (19767 ECR 1333
1340, grounds 12 and 13 (footbaLU.
Dona , ground 12.
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In Line with this conclusion , the Court held in the Sacchi 1 and

Debauve2 cases that the broadcasting of television signals, including
those in the nature of adv~rti sements , and the transmi ssion of
such signals by cable, comes, as such , within the rules of the

Treaty relating to servi ces (Arti cles 59 to 66).
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Case 155/73 (1974.7 ECR 409, 432, operative part, para. 1.
Case 52/79 l19807 ECR 833, 855 (ground 8).


