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Recommeéndation for,a Council Decision approving the signature of an -
Agreement for scientific and technological cooperation between the European
Commumty and the Republic of South Afric.l '

In the framework of the new relationship between the European Union and South Africa, the

South African authorities have repeatedly requested the development of closer relations with

© the European Union m the area of science and technology

The C'ommission reacted favourably. to these requests by sending, in® October 1994, an
exploratory mission to South Africa. It led to the conclusion that there was a mutual interest -
in cooperation in a wide variety of research sectors. The mission also concluded that closer.
collaboration with South Africa in the area of science and .technology might have positive

~ effects on the larger region of Southern Africa, taking into account South Africa's pivotal role
~in the Southern African Development Commumty (SADC) '

After having received on 22 December 1994 a proposal for a cooperation agreement in science

and technology -from the South African Government. and after further exploratory discussions
and consultation-among Commission services-concerned, the Commission asked the Council
for negotiating directives for a S&T cooperation agreement covering all activities related to the
European Community's multi-annual ‘Framework Programme- for RTD (1994-1998). . On

122 January 1996 the Council authorised the Commission to negotiate the agreement in question.

The negotiations resulted in the attached ‘draft agreement, including its annex on the
dissemination and utilization of mformanon and management, allocation and exercise of

. 1ntellectual property rights

f The draft Agreement provrdes for

- the partrcrpation of research entities, incliiding the Parties themselves, in RTD‘projec’ts
conducted by South Africa or the Community in research areas covered by. the European
Community's Fourth Framework Programme ' :

- the shared use of research facilities;

- visits and exchanges of researchers, engineers.and technicians;

- -the'.exc_hange-of information;

- othér activities as may be j‘ointly' determined by the Joint. Science and Technology. -
- Cooperation Committee in accordance with the apphcable policies, and programmes of the
Parties : .



- the endorsement by the Parties of Technology Management Plans as a condition for
research projects to proceed, as described in the Annex to the draft Agreement;

- . cooperative activities to be subject to the availability of funds and to the applicable laws"
and regulations, policies and programmes of South Africa and the Community; no transfer -
of funds will take place, except for the purpose of participation by South African research
entities in the specific programme of RTD in the field of cooperation with third countries
and international organisations, for which South Africa is considered a developing country.

The draft Agreement has been initialled on 7 May 1996. The results of the negotiations are
in conformity with the negotiating directives as adopted by the Council on 22 January 1996.

In the light of the above mentioned considerations the Commission proposes that the Council,
without prejudlce to the conclusion of the Agreement after consultation of the European
Parliament :

-~ decide that the Agreemeﬁt be signed on behalf of the Community and
- authorize the President of the Council to appomt the persons duly empowered to 31gn on’
behalf of the Community.
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AGREEMENT

on scientlﬁc and technological cooperation

, between the European Community and the Republlc of South Afnca

_ ,THE COUNClL OF THE EUROPEAN UNION actlng on behalf of the
- . European Communlty (heremafter "the Community"), of the one part,-and

THE GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA acting on

behalf of the Republic of South Africa (herelnafter “South Afnca“) -of the '

- other part, .

. herelnafter referred to as the "Partles"

CONSIDERING the lmportance of scuence and technology for thelr'

" economic and social development

WHEREAS the Community and ‘South Africa are pursumg research and
- technological development including demonstratlon in a number of areas of

common interest and mutual benef t may be derlved if the Parties’ engage :

in cooperative actlvmes

- WHEREAS such, cooperatlon should also be to the benefit of the- Southern
African Development Community where possible and justified;

.WHEREAS fOl‘thtS purpose, itis desurable that a framework for. cooperatuon ‘

be establlshed

WHEREAS South Africa, -on the one hand, and the Commumty and its

Member States, on the other hand, are negotiating an agreement referring

inter alia to the negotiation of a- cooperatlon agreement in the field of

science and technology,

WHEREAS by Decusmn No 1110/94/EC, the European Parllament and the -
Councu of the European Union adopted a Framework Programme of

European Community actlvmes in the field of research and technological . .

. development and demonstratlon(1994 1998), herelnaftercalled the "Fourth

Framework Programme"



WHEREAS, without prejudice, to the relevant provisions of the Treaty

instituting the European Community, this Agreement and any activities

entered into under it will in no way affect the powers vested. in the Member

. States to undertake bilateral activities with South Africa in the fieids of

science, technology, research and development, and to conclude, where
appropnate agreements to that end;

HAVE AGREED AS FOLLOWS:

ARTICLE 1

Objectives

" The Parties shall encourage and facilitate cooperation between the

Community and South Africa in fields of common interest where-they are
supporting research and development including demonstration activities to
advance science and/or technology.

ARTICLE 2
Definitions
For the purposes of this Agreemeht:

a) "Cooperative activity" means any activity carried out under this
Agreement and includes joint research,; ’

b) “Information " means scientific or technical data, results or. methods of .

. research and development stemming from the joint research and any
other information deemed necessary by the participants engaged in
cooperative activity, including, where necessary, the Parties
themselves; ' '

c) "Intellectual Property" shall have the meaning defined in Article 2 of the

Convention establishing the World Intellectual Property Orgamzation
done at Stockholm, 14 July, 1967,

—d) “Joint research" means . research, technological de'\}elopment» and.

.demonstration that is implemented. with or without financial support
from -either or both Parties and that involves collaboration by
participants from both the Community and South Africa,

e) ‘"Participant" or "Research entity" means any person, legal entity,

university, research institute or -any other body or undertaking

participating in a cooperative activity, including the Parties themselves.



a)

b)

)

'mutual beneﬁt

;AR'I?ICI‘.E 3

Prtnotples

‘Cooperatron shall be conducted on the basas of the followmg pnncrptes

[RE

..tlmely exchange of mformatlon WhICh may’ affect the actrons of-'

parhcupants in. cooperatwe activities; and

within the framework. of appllcable Iaws and regulattons effective
protection of mtellectual property and equitable sharing of intellectual

" property rights, as set out-in the Annex WhICh forms an mtegral part

‘of thrs Agreement
~ARTICLE 4

“Scope'of the cooperation

~

- Cooperation under this Agreement may cover all research and technological

development and demonstration (hereinafter referred to as RTD) activities
related to.the Fourth Framework Programme and all srmllar RTD activities

A, in South Africa.

.ARTtCLE 5

Modalities of cooperation

Cooperation may take the~'following forms:

(a) (i) participation of South African research entutles in RTD projects

related to the Fourth Framework Programme and a. reciprocal
participation of research-entities of the European Community in

South African. projects in similar areas of research; -as regards

South African participation.in Community RTD projects, such -

participation shall- be subject to the rules: applicable for the
- -participation of undertakmgs ‘research centres. and umversrtles in

the specnfrc programmes of RTD of the Commumty ; ‘

Council Dccns:on of 21 Novunber 1994 conceming.the rules tor the parttctpatlon ol undcrtakmgs :
. research centres and universilies in the research, tcchnologlcal devclopmcnt aiid dcmonslratlon
: .Lactlwttes of thc European Commumty (OJ. or L, 106 oI 30010, 1994 p. 8).

¥



(e)

M

(9)

‘(a)

(ii) for the purpose ofpartndrpaﬂon by South African research entities'

in the specific prograrnme of RTD in the field of cooperation ‘with

third countries and® mternatlonal orgamzatrons (1994- 1998) South ’

: ”Afrlca is consrdered a developmg country;-.

‘(b)' -shared use of resaarch facmtros
(©

(@

visnts -and exchanges of research workers engineers-"a’nd technicians; - -
'partrcrpatron by experts in semlnars symposra and workshops
'screntrﬂc networks and tralnmg of researchers

'exchange of information on practices, laws, regulations and

programmes relevant to cooperatlon under this Agreement;

other. modalrtles as may be recommended by the Joint Scrence and

. Technology Cooperation Committee in accordance with the applicable

policies and programmes of the Partles

-With the'exception of projects under (a)(ii) above, joint RTD projects shall
proceed once the participants have concluded a Joint Technology
'Management Plan (JTMP) as indicated in the Annex to this’ Agreement.

ARTICLE 6

~

~ Joint Science and Te‘chnology Coopera‘tion Committee (JSTCC-)'

A Jomt Science and Technology Cooperation - Commlttee will be

. established in order to administer this Agreement; it will be composed"
of representatives of the Commission and of South Afrrca it:shall adopt
"its rules of procedure ‘

()

The functions of the JST-Cb shall be to:

1. promote and review the varlous cooperatlon actrvmes enwsaged

--under thrs Agreement

2 -\'make recommendatronspu';r'suant to Article 5 (-g)"“

3. " advise the Parties on ways to enhance cooperation consrstent with

the principles set out in this Agreement
4. review the efficient »and effective functioning of the Agreement;

5. provide a report annually to-the: Parties on the level, status and
. _effectiveness of .cooperation undertaken under this’Agreement.
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2, {C)- eThe JSTEC. shall -meet:as: mutuatly agreed meetmgs 'benng held o7 s

alternately in the Community and South Afrlca

(d) Costs incurred by or on behalf of the Commlttee shall be met by the
Party to whom the members-are responsible. Costs, otherthan those

~ of travel and accommodation, .which are directly associated with -
'meetlngs of the Commrttee shall be met by the host Party ‘

ARTIC LE 7

“F undmg

(a) Cooperatlve activities shali be sub;ect to the ava|lab|I|ty of: funds and‘

tothe applrcable laws and regulatrons pohcres and programmes of the 4
Partles

(o) Costs incurred by participants in coooerative activities shall not require
~any transfer of funds.from one Party. to the other, except for the
partucnpatlon referred to under Artlcle 5 (a) (||) :

: ARTICLE 8

Entry of Personnel and Equment '

-, Each Party shall take alt reasonable steps and use its best efforts, within

existing laws and regulations, to facilitate entry to and exit from its tefritory

of personnel; material and equipment of the participant(s) engaged in or
\used in_cooperative activities under this Agreement. -

ARTICLE 9

Disserriination and Utilization of 'tnf.ormation

- Research entities established in South Africa, participating in Community '
'RTD projects, shall, as regards ownership, dissemination and utilization of

information and intellectual property arising from such participation, be

_subject to the rules for the dissemination of the research resuits from the

‘specific programmes of RTD of the Communlty, and the - Annex to th|s
- Agreement. .

' Research entities establishedin the Community, taking part in South African .-

RTD projects, shall, as regards ownership, dissemination and utilization of
information and intellectual-property arising from such participation, have the

“same rights and obligations as those of South African research entmes and
be subject to the Annex to this Agreement o - '



(a)

(b)

()

(d)

. (e)

- /ARTICLE 10

,Territor.ia'l \A’gplication

‘This Agreement:shall .apply, on:theone ‘hand to the territories in-which the
‘Treaty establsshmg the European :Community :is :applied and under the
conditionslaid down:in that Treaty :and, -on the-other hand to the terntory of
.:South Afrlca :

ARTICLE 11-

Entry into Force Termination; Settlement of Dlsputes

jThls Agreement shall enter mto force on the date on which the Parties

have notified each other-in wrmng ‘that thelr legal requurements have

'been fulfilled.

This- Agreement shall be concluded for the duration of the Fourth

Framework Programme and will be renewable by common agreement
between the Parties (tacit renewal) for the ‘specific programmes
~ implementing subsequent Framework Programmes of the Community.

This Agreement may be amended by agreement of the Parties.

- Amendments shall enter into force on the date on which the Parties
‘have notified each other in writing ‘that their legal requirements have

been fulfilled.

This Agreement may be terminated at any time by either Party upon
a six months written notice. The expiration or termination of this

. Agreement shall not affect the validity or duration of any arrangements
made under it, or any specific nghts and obllgatrons that have accrued
in comphance with the Annex.

All questions or disputes related to the interpretation or implementation
of this Agreement shall be settled between the Parties by mutual
agreement.

ARTICLE 12

A ThlS Agreement is-drawn up in duphcate in the Danlsh Dutch English,

Flnmsh French, German, Greek, Italian, Portuguese Spanish and:Swedish

' 'Ianguages each of these texts being equally authentic.

‘For the Council of the European Union

For the Goyernment of the ‘Republic of Sou'th Africa



ANNEX

- ANNEX ON THE DISSEMINATION AND UTILIZATION OF IN FORMATION
' o AND 'MANAGEMENT, ALLOCAT[ON AND EXERCISE OF
lNTELLECI'UAL PROPERTY RIGHTS R

OWNERSHIP.' ALLOCAT]ON ANl) EXERCISE OF RIGHTS ‘

. Al research carrled out pursuant to this Agreement shall be jomt research". The
. participants performing the joint research shall develop Joint Technology Management
Plans (JTMPs) which shall contain, as a minimum, principles in respect of the ownership

. and use, including publication, of information and Intellectual Property (IP) to be created
‘in the course of the Jomt research T '

"The JTMPs shall be approved by the reSponS|ble f’undmg agency ‘or department of the

Party involved in financing the research, before the conclusion of the specific research

and development cooperation contracts to which they are attached. The JTMPs shall be

" developed taking into account the aims of the joint research, the relative contributions

of the participants, the advantages and disadvantages of. licensing by territory or for
fields of use, requirements imposed by applicable laws, the need for dispute settlement
procedures and other factors deemed appropriate by -the participants. The rights and
obligations concerning the research and information generated by v1s1t1ng researchers in - .
respect of IP shall also be addressed in the JT MPs

Information or IP created -in the course of joint research and not addressed in a JTMP
shall be allocated following the procedures set out in I,1 according to the principles set
out in that JTMP, In case of disagreement, which cannot -be resolved by the agreed -
dispute resolution procedure, such unallocated information or IP shall be owned jointly"

- by all the participants involved in the jomt research from whrch the information or IP
results and each participant to whom this provision applies shall have-the right to use
such mformatlon or IP for hls/her own commerclal explonatron wnth no geographical-
llmltatron -

In accordance wnth apphcable taws, each Party shall ensure .that the other Party and its
participants may have the rights.to IP’ allocated to them in accordance wrth the: pnncnples
'set out in sectlon 1 of this Annex.

While mamtalnmg the condmons of competltlon in areas affected by the Ag,reement "
each Party shall endeavour to ensure that rights acquired pursuant to the Agreement, and
arrangements made under lt are exercised-in such a way as to encourage in partlcular '

(1) the dissemination and use of mformatlon created dlsclosed or otherwrse made
available, under the Agreement; : ' '
(i) the adoptlon and |mplementatlon of mternatlonal standards

e The mdscatlve leaturesof such JTMI{sfare set ou:t'i.‘n. Appendix.
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I.. COPYRIGHT WORKS

Copyright belongmg to the Parties or to their participants shall: be accorded treatment ;
consistent with the Berne Convention (Pans Act 1971).

L SCIENTIFIC LITERARY WORKS

Without prejudice to Section IV, unless otherwise agreed in the JTMP, any publication of
results of the joint research shall be made jointly by the participants. In addition to the
foregoing general rule, the following procedure shall apply:

1.

In the case of publication by a Party or public bodies of that Party of scientific and
technical journals, articles, reports, books, including video and software, arising from
joint research pursuant to the Agreement, the other Party shall be entitled, with written
permission from the publisher, to a world-wide, non-exclusive, irrevocable, royalty-free
licence to translate, reproduce, adapt, transmit and publicly distribute such works. .

‘The Parties shall endeavour to disseminate literary works of a scientific character arising

from joint research pursuant to the Agreement and published by independent publishers
as widely as possible. : :

"~ All copies of a copyright work to be publicly distributed and prepafed under this

provision shall indicate the names of the author(s) of the work unless an author or
authors expressly declines or decline to be named. Copies shall also bear a clearly
visible acknowledgement of the cooperative support of the Parties.

UNDISCLOSED INFORMATION

‘Documentary undisclosed information

Each Party or its participants shall identify at the earliest' possible moment, and

.preferably in the JTMP, the information that it wishes to remain undisclosed in relation

to this Agreement, taking into account, among other things, the following criteria;

- _secrecy of the information in the sense-that the information is not, as a body or in
the precise configuration or assembly of its components, generally known among
or readily accessible by lawful means to experts:in the field;-

- the actual or potential commercial value of the information by virtue of its secrecy;

- previous protection of the information in the sense that it has been subject to steps

that were reasonable under the circumstances by the person lawfully in control, to
maintain its secrecy. :

AL



2. Participants shall not normally be required to provide undisclosed information to_the
Parties. Should the Parties become aware of such information, they shall respect the
privileged nature thereof, and it shall not be further disclosed by, within, or between the

" Parties, without the written. consent of the partlcnpant(s) to whom the information
belongs. = These limitations shall automatlcally termindte when such mformatlon is
dlsclosed by the owner, wnthout restriction, to experts in the ﬁeld

: 3. Each Party shall ensure that undisclosed informatio_n, communicated between them under

the Agreement, and its ensuant privileged nature is readily recognizable as such by the
other Party, for example by means of an appropriate marking or restrictive legend. This
also apphes to any reproductlon of the sald mformanon in whole -orin part

4. Undisclosed information communicated under the Agreement, and received from the

other Party, may be disseminated by the receiving Party to persons.within or employed
by the receiving Party and other concerned departments or agencies of the receiving

Party authorized for the specific purposes of the joint research underway, provided that- _
. any undisclosed information so disseminated shall be pursuant 'to a written agreement -

of conﬁdentlahty ‘and shall be readlly recogmzable as such, as set out above.

5. -With the prior written consent of the Party providing undisclosed information ‘under the. .

- Agreement, the receiving Party may disseminate such undisclosed information mere
‘widely than otherwise permitted in Paragraph 3 above. The Parties shall cooperate in
developmg procedures for requestmg and obtammg prior written consent for such wider

- disseminafion, and each Party will, grant such approvai to- the extent permltted by its
domestic- pohcles regulatlons and’ laws B : '

B. Non-documentary undisclosed information
Non-docufnentary undisclosed or other confidential or orivi'leged information provided in "
seminars and other ‘meetings arranged under the Agreement, or information arising from the:-
attachment of staff, use of facilities, or joint pro;ects shall be treated by the Parties or their

participants accordmg to the principles specified in ‘Section IV A above, provided, however,
_that the recnplent of such undisclosed or other confidential or privileged information has been~ - °

made. aware in-advance. and in wrltten form of the conﬁdentlal character of the information

" to be commumcated

C. :Conh'vol

_ Each Party shall make its best efforts to ensure that undisclosed information received by it-

under the Agreement shall be controlled .as provided therein. If one of the Parties becomes

aware that it will be, or may'reasonabl'y be expected to. become, unable to meet the non- - -

dissemination provisions of Paragraphs A and B above, it shall immediately inform the Party .
likely to be affected by the dlssemmatlon The Partles involved shall thereafter consult to -
define an appropnate course of acnon o

A3



- APPENDIX

INDICATIVE FEATURES OF A
JOINT TECHNOLOGY MANAGEMENT PLAN. (J['MP)

The JTMP is part of the contract to be concluded between the participants in joint research
defining their respective rights and.obligations. With respect to Intellectual Property Rights,

- the JTMP will normally address, inter alia: ownership, protection, user rights for research and

development purposes, exploitation ‘and dissemination, including arrangements for joint
publication, the rights and obligations of visiting researchers and dispute settlement
procedures. The JTMP may also address foreground and background information, the rules
governing disclosure of undisclosed information, licensing and. deliverables:

Ay




6. Tvoe of expenditure S ,fA

FINANCIAL STATEMENT

" 1. Title of the operation

International scientific cooperation : cooperation agreement in science and technology with the

Republic of South Africa.

. 'Relevant budget headings -
* Travel costs for EC officials and EC experts will be charged to the specrﬁc budget headings of the
" programmes within the Commumty RTD v Framework Programme/EC part.

3, Legal basis

| Article 1301 and 130m in conjunction with Article 228 of the EC Treaty.
‘Council and Parliament Decisions 1110/94/EC of 26 Aprll 1994 and 616/96/CE of 25 March 1996

N

_ 4. Description of the operation -

4.1.  Specific objectives of the operation

The essential objectlve 18 to stlmulate RTD cooperation between the EC and South Afrrca in terms

o of research projects, covered by the Framework Programme

_ 4.2. Duration

The agreement shall be concluded for the duration of the Framework Programme (1994-1998) and

- will be renewable by common agreement between the parties (tacit renewal) for all the specific
~ ‘programmes 1mplementmg subsequent Framework Programmes It may be termmated at any time

by either Party upon a six months wrltten notrce

" s, Classification of the expenditure

5. 1. Non-cornptllsory expenditure

5.2. Differentiated ap'ri)"ropriations A

_,..,-.N;,,EFmancmg missions to South Africa by Commrssmn officials; orgamzatron -of: 7workshops semmars .
ﬁand meetmgs in Europe: and South- Afrrca :



" 7. Financial impact

7.1.  Method of calculating, the total annual cost of the operation (estimate) -, ~ . .-

a. Preparatory activities, review of the cooperation : meetings of the Joint Science and
Technology 'Cooperation Committee, exchangé of information, visits -of officials and

experts to South Africa

.b. Scientific and technical workshops/meeti’ngs

50000 Ecus

60.000: Ecus

Total 1 10.000-Ecus/year
7.2. Indicative multi-annual schedules (MECU)
FP IV-EC |
1995 | 1996 | 1997 . 1998 [ 1999 + 2000 + TOTAL
Commitiments 2599467 |  2836,804 3164,853 | - 3162,876 .- - - 11764,000
Payments 694,567 | 2010,940 2402,509 | 3284,733 | 2054,287 1316,964 | 11764,000

8. Anti-fraud measures '

There are -many admmlstratlve and financial controls at each stage of the signature and

1mplementat|on of research contracts.

At the stage prior to the concluslon,

Among these controls are the followmg

. Initial selection of proposals based on the scientific merit of the project and on the realism of

- research costs relative to the content,; duration of the project and its potential implications.

After signature of the contract

Analysis of financial details, submitted by the proposers in the contract nego't'iation form.

Examination of expenditure at a number of levels (ﬁnancnal officer, sc1ent1ﬁc ofﬁcer) before

payment.

Internal‘ audit performed by the Financial Controller.

On-site audit, which should allow the detection of errors and other irregularities by examination
of supporting documents. In order to improve the efficiency of these controls, the Commission
services have established an audit unit. which coordinates all controls taking place.

These
controls are carried out either by members of this audit unit or by audit firms with which the

Commission has concluded-a contract, under the superv1sxon of personnel from th1s audit unit.

On the spot inspections made by the Fmanc:al Controller of the Commission and by the Court
of Audltors of the European Union.




'9./"‘Cost—effectiveness analysis

i

9.1.. -'Speciﬁc'objectives' Lta'rget‘population

- the agreement is desrgned to enable the Commumty and South Afrrca to proﬁt on the basrs of

the principle of mutual benefit, from the scientific and technical progress achieved under. their . |

reciprocal research programmes, via the participation of the South African scientific com mumty .

“and industrial sector in the Commumty s research projects and via the independent and non-
subsidized partlcrpatron of bodres estabhshed in the Commumty m South African research
projects; :

- beneﬁcnarles in the EC and South Afnca will be the scientific commumtles the mdustr1a1 sector
and the general pubhc thanks to the drrect and 1nd1rect effects of cooperatlon '

9.2. Justification of the operation 3
Community' budget intervention is indispensable because the planned cooperation comes Under,th'e
implementation of*the Framework Programme including the budgetary section : participation by

South Africa in certain spec1ﬁc programmes and administrative expenditure on the European side

(mrssmns by Commumty officials, orgamzatton of seminars in the Commumty and South Afrrca)

\
i

9.3. 'Monitoring and evalnation of the operation -

M

‘1 . The cooperatlon agreement will be eval vated regularly by the Commlssxon servrces concerned The 4
" evaluation will compnse the followmg elements » :

a. Co]lectlon of mformatlon : :
.On the baSIs of data from the specrf’ C programmes of the framework programmes

. b. Overall evaluatlon of the operatlon

An evaluation of all the cooperation.activities.in the context of this agreement w1ll be made by
the Commrssron 'S departments at the end of each year.

10.  Implications for administrative expenditure -

- -The Commission is not requesting any additional posts-for the manageiment of the' Agreement.

- No officials are bemg specifically assigned to manage the- -Agreement. Cooperation activities -
and the implementation of the Agreement will be . managed by the staff authorized for the
specu"lc programmes under the present Framework Programme and . p0551ble subsequent
Framework Programmes -
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