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EXPLANATORY MEMORANDUM

PART ONE: GENERAL

INTRODUCT ION

The European Parliament stated as long ago as 1974 that measures for the
harmonlzat|on of laws are necessary in the copyright fielid. Iin the
resolution of May 13 1974(1)  the European Parliament reguested the

European Commlssion_to propose measures for the harmonization of the
national regulations on the protection of culture and on authors’ rights and
"neighbour ing rights". Consequently, the Commission produced three
communications which, inter alia, dealt with the harmonization of authors’
rights and nelghbouring rights(2)- Here already it was regarded as
necessary that an industry of cultural products, which would be competitive

throughout the Community and throughout the world, should be created.

With regard to the completion of the Internal Market, new incentives for
Community action in this fleld - which Includes copyright — would be

politically necessary and requlred for soclal and economic reasons.

On October 24, 1980, the Commission organized a hearing In Brussels on the
narmonization of the duration of copyright as the first step of a lengthy

procedure of harmonization(3),

In Its Green Paper on Copyright and the Challenge of Technology of 1988(4),
the Commission submitted concrete proposals for measures for the

harmonizatlon of laws in the field of certain questions of copyright which

(1
(2)

(3)
(4)

0J No C 62, 30.05.1974

1977: "“Community actlion in the cultural sector. Commission Communication
to the Council, sent on 22 November 1977", Bulletin of the European
Communities, Supplement 6/77

1982: "Stronger Community action In the cultural sector. Communication
from the Commission to the Councl! and Parliament, transmitted on 12
October 1982", Bulletln of the European Communities, Supplement 6/82.
1987: "A fresh boost for culture In the European community. Commission
Communlication to the Counci! and Parlliament, transmitted In December 1987
(COM(87) 603 final)", Bulletin of the European Communities, Supplement
4/87. With regard to audiovisual media see "Ccommunicatlon from the
Commission to the Councl| and Par!iament on Audiovisual Pollcy",

COM(90) 78 final.

Cf. in this respect the report in GRUR Int. 1980, 767.

Green Paper on Copyright and the Challenge of Technology -
Copyright Issues Requiring immediate Action. Communication
from the Commission, COM(88) 172 final.
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appeared to be particularly urgent. Among the main problems Identifled, the
Commission numbered plracy (Chapter 2), the distributlon right, Including
its exhaustion, and the rental right (Chapter 4). The numerous comments
received and a hearing held for Interested circles on these issues In
Brussels showed a broad support for the initiatives of the Green Paper.
Moreover, the Commission was asked to go, In certalin aspects, beyond the

positions taken In the Green Paper.

Such aspects going beyond the Green Paper, and In particular the
harmonization of the public lending right and of duration, are among the
mﬁtters dealt with in, among other things, the tatest Communication from the
Commission of August 3, 1989(3). In this Communtcation, the Commisslion
stated that copyright Is a baslic instrument of cultural pbllcy, as there is
a vital commerclial component in the alms it pursues and the ways In which it
Is applied. The primary purpose of copyright is to guarantee the originators
of creative literary work a living from their intellectual activity by
giving them an exclusive right to the use made of their work and a right to
a fair share in the income which others, particularly publishers, derive
from it, thereby encouraging literary production ang protecting authors. In
relation to cultural workers, the Commisslion considers this alm as one which
can be achleved by means of copyright protection. In the Vlew of the
Commission, If it is deslred to give copyright protection but, at the same
time, allow the free circulation of goods and services, it is necessary to

find solutions to important probiems such as the public lending right and

Accordingly, the present Directive includes, in addition to those propcsals
which are based on the Green Paper (Chapter 2 and 4), preliminary proposals

for the harmonization of the public tending right and the term of

The Directive consists of three linked parts. Chapter | deals with the
rental and public lending of objects - such as phonograms - which
incorporate protected works or performances. Since the Commisslon
distinguishes in its proposal between the rental and lending of such

objects, these different uses have to be defined.

4,
the term of protection.
5.
protection.
6.
(5)

"Books and Reading: A Cultural Chal lenge for Europe", COM
(89) 258 final.
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With respect to competlition, rental and lending are economicaily connected:

. nowadays, commerclal rental shops and publlc librarles compete with each

THE

other and this competition wiil certainly grow In the future. The

establ ishment of non-commerclai public Iendlng Ilbraries at the beginning of
this century resulted In the fleld of books In the virtual disappearance of
the then prospering commerclal rental iibraries. A similar develiopment In
relation to the new medla, which are to an increasing extent lent out in

public librarles, cannot be excluded.

There is a close connection between the first and second Chapters. Chapter |
p}ovldes that right owners are, in addition to authors, the performing
artists, phonogram producers and film producers. However, these
nefghbouring rights owners do not yet enjoy any protection Iin some Member
States. 1t would not be reasonable to harmonize particular rights, such as
the rental and lending right, for these groups of neighbouring rights
owners, while they do not even enjoy the fundamenta! ownership rights of
neighbouring rights protection, such as the reproduction right, In some A
Member States. Therefore, following Chapter 2 of the Green Paper, Chapter ||

deal!s with the harmonization of such rights.

Chapter 111 is linked with the first two Chapters through the need for
uniform terms of protection: the duratlion of protection is always applicable
to atl rights of a particular group of right owners such as perfdrming
artists or phonogram producers. Therefore, the terms of protection which
have been provided in Chapter 11l pending a further‘harmonizatlon proposal
to be presented by the Commission, have to be applied equally to the rights
provided in Chapter | and |1.

PURPOSE OF THE PROPOSED DIRECTIVE

These three Chapters of the proposed Directive have the common aim of coping
with the Increasing, partiailly novel and partially illegal use of copyright
works and of particular objects of nelighbouring rights protection, such as
phonograms, by granting a uniform and improved Community-wide lega!

protection.

The aim of copyright and neighbouring rights protection is to grant, on the
one hand, moral rights to authors and performing artists and, on the other

hand, economic rights, in order to recompense authors and performing artists
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for thelir creatlve achievements, to let them particlpate economically In the
subsequent explolitation of their works and performances and thereby to
provide them with the financla! basis for and the incentlve to further

creations.

With regard to the economi¢ rights, the above applies similarly to the
organizational, technical and economic achievements of phonogram producers,
fiim producers and broadcasting organlzatlions. Thelr large-scale investments
have to be protected, not least to enable them to contribute to the
protectlon.of authors and performing artists. Only if such investment is
p?otected, will producers et al. be able to Invest not only In productions
which are oriented towards pure commerclal success and which would therefore
guarantee a certain income, but also in such productions which are novel,
particulariy demanding or unusual in any respect and therefore less likely
to be financlally rewarding, but which still represent a necessary
contribution to the increasingly threatened diversity of culture. Finally,
a sufficient protection is a precondition for a situation in which producers
may risk Investing In recordings with still unknown, young performing
artists, or in works of unknown composers, or in compositions which are

important from a cultural point of view, but which are not very popular.

Consequently, the legal protection provided in the Directive will be, at the
end of the day, to the benefit not only of the right owners themselves, but
also of the consumers, to whom thereby a broad cultural supply will be made

available.

The matters dealt with In this Directive have in addition the following

particular aims:

The commercial rental dealt with in Chapter |, particularly of compact discs
and video cassettes, has been Increasing steadily In the Member States for
several years. In particular, compact discs are rented mainly In order to
make copies for personal use and thereby to avoid making a purchase. The
technical quality of a compact disc is not impaired even by its frequent
use, so that rental in connection with copying is more than just financially

attractive for the consumer.

Since phonogram production is targeted at the sales market, rental as such,

but even more so in connection with copying, causes substantial losses which
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have, as a result, negative effects on authors and performing artists as
well as on phonogram producers, and thereby on the varlety of supply of
cultural! goods and services.

Rented video-cassettes are aiso used to make copies, even If this Is
currently done to a lesser extent than'ln the case of compact discs. The
arrival of new digital recording media such as the video-CD will undoubﬁedly
have the effect of Increasing this phenomenon. Moreover, rental in the video
sector represents a new, independent form of use which has substantial
economic effects on the forms of use prevailing up to now (clnema,
felevislon, sell-through) and for which a particular right is necessary in
order to make possible a sufficient and flexible markef oriented

exploitation of videograms.

Lending, which Is aiso dealt with in Chapter | and which, as opposed to
rental, Is non-commercial and takes place mainly in public libraries,
already represents in most of the Member States today a significant
additional use both in terms of quantity and economically. This use, which
should not be underestimated, cannot in general be duly compensated by
authors’ royalties alone. This extends not only to books, but also
increasingly to new media such as phonograms and videograms. Along with the
Community-wide development of library systems(s). this tendency wiil grow

in future. As a matter of principle, authors and neighbouring right owners
should be able to participate economically in such a considerable use of
thelr copyright works and protected subject matter, because it s a separate
kind of use. Moreover, the avallability of material in public !ibraries
resulits in displacement of sales and therefore In losses. To thls extent,
the economic situation in the case of lending is therefore comparable to
that of rental. Accordingly, measures concerning lending right represent a

necessary complement to the regulation of rental right.

If a Member State declides to make avaliable the products of cultural
creators to its citizens at no charge or for a tow fee, then, as a matter of

consistency, it will have to pay all those who contribute to the functionling

cf. the Commission’s communication "Books and Reading"
(Note 5), p. 13 et seq.
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of the library. This means not only, for example, the |ibrary st;ff, but
also, and more Importantly, those who make the essential, belng the
creatlive, contribution to the functioning of a ilbrary. Last but not least,
measures concerning public lending, which ensure an equitable income to
authors for this considerable use of thelr works, are a necessary means to

maintaln and support European culture In Its varlety.

Chapter Il of this Directive is based broadly on Chapter 2 of the Green
Paper on Copyright. Its main purpose is the fight agalnst so-called
"piracy" which Is tn particular iliegal reproduction and distributlion, and

atso against "false" piracy |.e., reproduction and distribution which Is
done legally only because of the absence of any, or sufficlent, protection
In a given Member State. This causes considerable losses for the authors and

neigbhouring right owners, Including in particutar performing artists.

Since the legal situation with respect to the reproduction right and the
distribution right of authors Is already largely comparable throughout the
Member States, Chapter || Iis restricted to the harmonization of the rights
of nelghbouring right owners, which means performing artists, phonogram

producers, film producers, and broadcasting organizations.

Chapter 11 does not Intend thereby to result Iin a total harmonization of all
rights of all neighbouring right owners - one could think, for example, of
the right of public communication, and of the rights in simple photographs
etc. Instead, it concentrates dellberately on the rights of fixation,
reproduction and distribution, which are particularly important for the
purpose of the fight agalinst piracy, and on those groups of neighbouring

right owners which are most affected by piracy.

One of the main reasons for piracy is the fact that some Member States do
not provide any, or sufflicient, neighbouring rights protection. To take an
example, phonograms, which enjoy no protection in certaln Member States, may
be reproduced legally there without consent of the performing artist or the
producer. Thlis alone produces important economic losses for the parties
concerned, namely the performing artist and the phonogram producer. In

International cases this may even, In a particular case and accerding to the
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actual sltuation of facts and of Internationa! faw, lead to a result where
neighbouring rights protection in another Member State, which normally

grants nelghbouring rights protection, Is not ensured(7).

Performing artists, phonogram and fllim producers as well as broadcasting
organizatlions need exclusive rights to be able to fight against bootlegging
and unauthorized reproduction and distribution. In order to make'use of the
Communlty as a single market, this legal protection not only has to be
ensured in all Member States, but it also has to be provided on a safe and

similar legal basls.

One aspect of this is that duration of protection should be equal throughout
the Community; it is detrimental to an effective fight agalnst pliracy, |f
right owners first have to establish whether their product Is stil|
protected in a particular Member State. Different terms of protectlion for
the same product cannot be tolerated in a single Internal! Market. A further

harmonization proposal is therefore needed to deal with this issue.

The term "rights related to copyright" which has been used in the title of
Chapter 1| is used synonymously with the terms “related rights” and
“nelghbouring rights" and means, for the purpose of this Directive and its
explanatory memorandum, "rights of performing artists, phonogram producefs,
fiim producers, and broadcasting organizations”. This Directive Is without
prejudice to the possibility that the Member States may grant these rights
under the heading of "copyright".

NEED FOR HARMONIZATION AT THE COMMUNITY LEVEL

The Existing Protection in the Member States and According to international

Law

The legal situation with respect to rental right in the Member States varies
considerably. Some Member States provide an exclusive rental right, which
means the right to authcrize or prohibit rental. In some of these Member_
States, however, the right is given only to particular groups of right

owners, or it is not realized in practice, or both. One Member State

(7)

cf., for example, the case Bob Dylan, BGH, Novembér 4, 1985, GRUR Int.
1986, 414.
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provides a remuneratlon right, which is given only to authors, sclentific
editors and photographers. In other Member States, a rental rlght Is not
provided at all. In the Member States in which the copyright concept of
"droit de destination" exlsts, despite the fact that the excluslve right to
authorize or prohiblt rental is Inherent to this legal concept, it seems

scarcely to be reallzed In practice.
The legal situation in detail is as follows:

In Denmark, an excluslve rental right exists for authors In respect of
6oples of works of music, be it In the form of shest music, phonograms or
some other form. No rental right is granted to phonogram producers (Section
23(2)(1) Copyright Act (CA)). Authors of cinematographic works and of
computer programs also enjoy an exclusive rental right (Section
23(3)/7(2)(2) CA). From a point of view of legal construction, it is to be
seen as a |Imitation to the exhaustion of the distribution right.
Consequently, authors of musical works, cinematographic works, and computer

programs can prohlbit the rental of thelr works even after publication.

In Spain, Art. 19 CA provides a distribution right which explicitly
includes, in addition to sale, distributlion by rental or lending. Art.
19(2) CA mentions, with respect to the exhaustion of the distribution right,
only distribution by sale. Hence, It can be concluded that the author has '
the right to prohibit distribution by rental and lending even after the
first sale, which means that he has an exciusive rental and lending right.
This is also appliicable to producers of phonograms and videograms (cf. Art.
108(1), 113, 122 CA). Consequently, it may be supposed that authors and
producers of phonograms and videograms in Spain enjoy an exclusive rentai
right, although this is at present still very controversial in the Spanish
legal literature. Moreover, since the Copyright Act 1987 came into force,

no practice with respect to rental right has been established up to now.

In Portugal, Art. 68(2)(f) CA provides for authors an exclusive right to
sell and rent copies of their works; this Is also applicable to producers of
phonograms and videograms. This right is not restricted in any way, in
particular it Is not restricted to the first sale of copies of works, and
hence no exhaustion is provided. Therefore, it may be concluded that even
the further distribution, which means in particular rental after the first

putting into circulation, remains subject to the consent of the authors and
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the producers of phonogirams and videograms. According to thls
Interpretation one can speak of an exclusive rental right for the rfght
owners ment loned above. However, this Interpretation is not the onty
possible one, and therefore, In the case of Portugal, the starting point s

a legal situation which does not seem to be totaily clear.

In the United Kingdom, Section 18(2) CA 1988 grants an exclusive rental

right to authors of computer programs and producers of phonograms and films.
However , this right is not granted to authors such as composers or film
dlrectors, nor to performing artists, evén thouéh it is thelr partl¢u|ar
contribut!ons which serve to make the product “phcnogram" and "“film" uniqgue.
The excluslve rental right Is restricted at least theoretlcaily by Sectlon

66 CA, which may have, In certaln cases, the effect of a compulsory |license.

In italy, an exciusive rental right Is provided only for authors whose works
have been recorded "on phonograph records, cinematographic films, metal
tapes, or any analogous materia! or mechanlcal contrivance for reproducing
sounhds or voices", wlth respect to the works'recorded in this way-(Aft.
61(1)(2) CA}.

In Belgium, Greece, France, and Luxembourg, the concept of "droit de

destination" exlists. |t was developed and differently shaped by
jur isprudence on the basis of the reproduction right and of provisions of

contract law.

According to this concept, the author can, on the basis of his exclusive
right, control the exploitation of his work even after it has been first put
into circulation; at least in theory therefore, he has, even after the first

sale, the right to authorize or prohiblit the rental of his work.

The fact that the French legislator explicltly Included an exciusive rental
right for phonogram producers and videogram producers (Art. 21(2) & 26(2),
Law No. 85 — 660 of July 3, 1985) shows that this leglislator considered
clarification to be necessary. The exclusive rental right Is scarcely
exerclised in practice in the caée where it is baséd’on the concept of "droit

de destination”.

in Germany, authors, scientific editors and photographers enjoy, according
to Section 27 CA (as extended by Sections 70-72 CA), the right to
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remuneration for the rental of their works. According!y, they have no

. excluslve right and cannot therefore authorize or prohibit rental. At

present, the extension of thls remuneration right to perfbrmlng artists,

producers of phonograms and of films is beling considered.

In the Netherlands, where a rental right does not exlist, consideration Is
currently being given to the Iintroduction of a concept slmilar to the German
approach. Under this proposal, In the first Instance an exclusive rental -
right would exist, although the right owner would no longer be entitled to
prohibit the rentai, If an equitable remuneratlion Is pald. This right would
bé vested In authors as well as In performing artists, phénogram producers,

and broadcasting organizations. v

In Ireland, a rental right does not yet exist.

The legal situation with respect to lending right also differs between the

Member States. In some Member States an exclusive lending right exists.

In four Member States, Denmark, Germany, Netherlands and the United Klngdom,

a lending right exists Iin the form of a right to remuneration and, in this
form, Is called "public lending right". This public lending right is
included in the Copyright Act only in Germany, and is placed outside the
Copyright Acts in the other three Member States. The provisions in these
four Member States differ In several other respects, for example In relation
to the right owners, the medla and libraries, and the administering
organizations. :

!
With respect to Member States which have the concept of "droit de
destination", reference should be made to the above commeﬁts on the legal
situation In the case of rental right. 1In other Member States lending right
does not exist at all, elther as an exciusive right or as:a right to

remunerat fon.
The legal situation in detail is as follows:

in Denmark, an exclusive lending right exists for authors of cinematographic

works and computer programs. Since the lending of filtms 'and computer
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programs, for example In publlic |lbrarles, has up to now not occurred on a
targe scale, the effects of this right cannot be ascertained.

Pursuant to a speciflc {aw on public lending right (Law No. 307 of June 9,
1982, with later amendments (cf. lovbekendtgorelse No. 455 of June 23,
1989)), authors of ail descriptions, and performing artists obtaln
remuneration for the lending of thelr works in public and other iibraries,
excluding research llbrarles. This Is granted only for works In prlnted form
and for works on phonograms as well as for partlicular kinds of works of art.
The monsy is distributed, as far as possible (this means for printed works
and for llterary works on phonograms) on the basis of an annual census of
the tota! stock of works In all qualifying libraries; for the rest, the

money is distributed on the basis of an estimation of the stock of works.

The right to remuneration Is not asslghable, and publishers Iin Denmark do
not therefore participate In any way. Nor can it be transmitted on death;
instead, surviving dependents, who are explicitly designated in the law, are
‘granted a public lending right of their own for the whole period of their
ilfe. This represents an essential difference to general copyright

principles.

The public lending right is administered by a particular body which is
responsible to the Ministry of Culture. The proceeds are distributed onliy
individually, and no social or culttural funds for the purpose of collective
distribution exist. However, a "social adjustment" is made which has the
effect that in the case of the individual distribution, the amount of
remuneration per volume falls as the number of an author‘'s volumes which are

avallable In libraries Increases.

Forelgn authors particlipate in the public lending right if they are Danlish
speaking Inhablitants of South-Schleswig or if they have a particular and
permanent relation to Demmark. Such a relation Is regarded as existing In
particular In the case of authors who have thelr residence or place of wprk
in Denmark, who write in the Danish language, who have been educated in
Denmark, who have flrst pub!ished their work in.a Danish publishing house or

who were once Danish citizens.
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The above mentloned provislion on rental right In the United Kingdom has by

Sectlon 8 of Schedule 7 to CA 1988 been applied to lending In publlic
librarles, so that authors of computer programs, producers of phonograms and

flims enjoy, subject to Section 66 CA, an exclusive lending right.

Apart from this, a public lending right exists on the basis of a special
1aw(8) for writers, adaptors, illustrators, photographers, transiators,
and editors, but not for composers and performing artists. Afthough this
right can be assligned, to date, publishers have not participated to a
significant extent. The right can also be transmitted on death, and
éxplres, consistent with the general duration of copyrlight, 50 years after
the death of the author.

in the framework of this special {aw, remuneration Is pald for the lending
only of books. Onily lending In general public libraries Is Included and the
scheme does not therefore cover in particular fesearch librartes, school
libraries, and libraries organized or sponsored by public or private
companies. It is the State‘s duty to pay for the public lending right.

This right is administered by a particular State institution.

The basis for distribution is the number of lendings, which are

ascertained by sampling procedures. There is a maximum payment limit, with
a redistribution effect for authors whose works are lent out less
frequently. Soclal or cultural funds do not exist in the framework of the
British reguiation. Oniy those authors, who, at the time of application,
have their only or their principal home in the United Kingdom or in
Germany, or who have been present in one of these States for at least 12
months within the past 24 months, qualify for the British public lending
right.

With respect to the legal situation in Spain and Portugal, reference is
made té the above comments on the rental right. Accordingly, It could be
argued that an exclusive lending right for authors, producers of
phonograms and videograms in Spain and Portugal already exists. Howaver,

this interpretation of the law is subject to the fact that the provisions

(8)

Pubtic Lending Right Act 1979 c. 10 with Pubiic Lending
Right Scheme 1982, Commencement order 1982 No. 719 and
numerous Amendment Orders.
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of the laws themseives, In particular in the case of Portugal. also admlt,

. as a result of the terms employed and thelr context, a different

Interpretation. Moreover, the Spanish leglslature has, for flnanclal‘
reasons, voted agalnst the payment of a public lending right. Thus, the
legal situation is not completely clear. In any case, lending rights in

nelither of these Member States are exercised in practice.

For Belgium, Greece, France and Luxembourg it may be supposed that authors

enjoy on the basis of the concept of "droit de destination" (cf. the above
comments on the rental right) an exclusive lending right. However, this

right does not seem to be exercised In practice.

In Germany, authors enjoy, pursuant to Section 27 CA - thus on the basis of
the copyright act, not of a special law - a right to remuneration_for the
lending of their works. Among the group of neighbouring right owners, it is
only scientific editors (editors of scientific editions of works or texts
which are not protected by copyright and editors of poéthumous works) and
makers of simple photographs who are entitled to public lending right (cf.
Sections 70, 71, 72 CA). The extension to other neighbouring right owners

is being considered.

Pubiic lending right Iis assignable, and publishers participate in the public
lending right according to the practice of the relevant competent collecting
society. The right can be transmitted on death and exists according to the
regutar term of protection of authors’ rights or neighbouring rights. In
principle, the public lending right is paid for the lending of works of all
kinds, withqut regard to the physical support. However, in practice, the
distribution of money in some cases, such as sheet music and phonograms, is

still causing problems.

The range of |ibraries covered is very wide, encompassing all institutions
which systematically collect copies of works and lend them to the puplic.
Included, therefore, In addition to general public libraries, are in
particular research, schoo! and church libraries and also |ibraries

organlzed or sponsored by public or private companies.
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Aithough the |Ibraries themselves are, according to the Copyright Act,
obllged to pay for public lending right, the Lander have assumed these
dutlies of the librarles of local authoritlies and of Provinces (90%), In the
same way as the federal government has assumed the duty of the national
libraries. Pursuant to a collectlive agreement between the Lander, the
federal government and the collecting societies (suppl!ementary agreements
were conciuded with the church libraries and the |lbraries organized or
sponsored by compantes), a lump sum is paid annually to the collecting
soclietles, which are excluslvely competent for the administration of public
lending right.

in the most important fleld (l!iterary works), the money is distributed on
the basis of sampling procedures referring to the number of lendings. For
sclentiflic works, the money Is distributed only once, upon notification of
publication, and on the basis of the fact of publication only. In the case
of other kinds of works, the money is distributed pursuant to other criteria

according to the practice of the respsectlive collecting societles.

Substantial proportions of the remuneration for publlic lending are used
within the competent collecting societies, for various social or cultural
funds. For example, 10 per cent of the amount paid for literary authors
whose works are lent in general public tibraries is given to a social fund
for needy authors; 45 per cent is pald to a fund which supports authors by
paying haif of their old-age pension scheme, and only the remaining 45 per
cent is paid individually, on the basis of the number of lendings, to

authors and publishers in the ratio of 70:30.

For social reasons this individual distribution is made on the basis of
particular payment categories. Authors with very high lending figures
therefore obtain a lower amount per lending than authors with lower lending

figures. Also an upper |limit is provided for this group of authors.

Foreign authors participate in principle in the individually distributed
shares of the remuneration for public lending. However, in practice, In the
sector dealing with literary works, reciprocal agreements have been
concluded only with corresponding collecting societies in the United
Kingdom, Switzerlaﬁd and Austria; individual contracts with foreign authors
so far have been conciuded only to a limited extent as regards the sector
“"general public libraries", and more often as regards the sector "research

libraries".
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In the Netheriands, on the basls of a speclal 1aw(®), ‘the most Important

. groups of authors (wrlters, adaptors, translators, edlitors, composers,

photographers, and illustrators), as well as pubiishers in their own right
(this Iis a particularity of the Dutch system) enjoy»the pubiic fending
right. This right to remuneration, unllke rights in the field of copyright,
cannot be transmitted on death, but expires with the death of the author or

with the end of activity of the publisher.

The public lending right iIs paid only for works in printed form. Only
public Illbrarles, which are destined for and accessibie to the general
pﬁbllc and which are financed and maintained mainly by the State, a Province
or local authority, together with church libraries are covered. Not covered,
however, are research librartes and special libraries. Since 1987, the
|lbraries themselves have had, in addition to the State, the duty to pay.

This is unique to the Dutch system. The proportion they contribute has been

The public lending right Is administered by a department within the Ministry
of Culture. The remuneration for public lending is distributed
Individually, on the basis of the number of lendings, which |Is ascertained
by sampling procedures; no share is given to social or cultural funds. For
social reasons, a maximum payment |Imlt is provided for authors. Amounts
which exceed this limit are redistributed to those authors who are entitled

to public lending right.

Forelgn authors are entitied only if they have their residence In the

Nether lands; pubilshing houses have to exercise their activity in the

Nether lands. In all cases, a work qualifies for public lending right only
if the text which is contained in the work is written in the Dutch or
Frisian tanguage. On the grounds of a legal mandate for the revision of the

current Dutch system, a new copyright based proposal! is being prepared at

In ltaly and Ireland, nelither an exclusive Iending right nor a right to

remuneration for ltending exists.

27.
Increasing since then.
present.

28.

(9)

Regelen ten aanzien van de beleidsvorming en de uitvoering
en bekostiging van voorzlenigen op het terrein van het
maatschappeli jke en soclaal-culturele welzijn
(Welzijnswet), Wet van 14.2.1987, Staatsblad 1987, 73.
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Excluslve lending rights resulting from the laws of the Member States have,

- up to now, been exerclised Iin practice only In the Unlted Kingdom. With

c)

30.

31.

respect to the four existing systems of public lending right, numerous

differences In detall can be seen.

The legal situation In the Member States In the fleld of neighbouring rights

also shows a number of conslderable differences. Thus, there are some
Member States which do not grant any neighbouring rights protection. Other
Mémber States provide a nelighbouring rights protection only for particular
groups of right owners.

The remalning Member States In principle have a neighbouring rights
protection, at least for performing artists, phonogram producers, and
broadcasting organizations. However, the actual rights provided are
different. For example, a performing artist in ltaly has, wlth respect to
the reproduction of the fixation of his performance, only a right to
remuneration, but not, as is the case in the other Member States which

provide a neighbouring rights protection, an exclusive right.

Furthermore, a dlstribution right in particular for performing artists and
broadcasting organizations does not yet exlst in many Member States. Film
producers do not in all Member States enjoy original rights; nevertheless a
tendency towards the recognition of independent rights for film producers

can be seen in the most recent legislation In the Member States.
The legal situation in detail is as follows:

In the Netherlands and Belgium, there exist to date only draft bills in the

field of neighbouring rights protection.(10) In Greece, there is a law on

the protection of performing artists. However, the regulations Iimplementing

(10)

Cf. for the Netherlands : Draft bill on neighbouring rights, submltted by
the Government in August 1989, TK 21244, Staatscourant 1989, N° 148
(Regelen Inzake de bescherming van ultvoerende kunstenaars, producenten
van fonogrammen en omroeporganisaties en wljziging van de Auteurswet 1912
(Wet op de naburige rechten). For Belgium, cf. Proposition de loi
relative au droit d'auteur, aux drolts volsins et A& la cople privée
d'oeuvres sonores et audiovisuelllies (10 juln 1988), Sénat de Belglque,
329-1 (S.E. 1988).
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the law (cf. Art. 12(2) of the Law) have never been adopted.(11) This
slituation Is unlikely to change while the COmmunIty\does not take the

inltlative by way of harmonization.

With respect to the rights which are dealt with In this Directive, the

situation Is as follows:

The fixatlion right within the meaning of Art. § of tﬁe Directive at present
is vested In performing artists only in Porfugal. France, Denmark, Germany,
the United Kingdom, and Luxembourg. The Spanish law is not completély clear
in this respect, the Greek law is In practice, In the absence of any
lmplemenflng regulations, without effect. Italy knows only a right to
remuneration for the first flxation - a legal slituation, the compatibility
of which with the Rome Conventlon Is unclear. Broadcasting organizations
enjoy a fixation right in Portugal, Spain, Germany, Denmark, ltaly,

Luxembourg, and tireland.

The reproduction right within the meaning of Art. 6 of thls Directive is
vested In performing artists in Portugal, Spaln, France, Germany, and
Denmark. In Luxembourg it exists in a reduced form, in Greece, again, the
implementing regulations are missipg and in ltaly, the reproduction right is

shaped only as a rIghtvto remuneration.

Broadcasting organizations enjoy the reproduction right In Spain, France,
the United Kingdom, Irefand, Germany, Denmark, ltaly, Luxembourg and, in a

reduced form, in Portugal.

Phonogram producers enjoy the reprodgction right in Portugal, Spain, France,

the United Kingdom, !lreland, Denmark, Germany, ltaly, and Luxembourg.

Fiim producers .in the United Kingdom and ireland enjoy a reproduction rlght
on the basis of copyright protection. Spain, France, and Germany grant to
film producers an independent neighbouring right, which exists alongside the
protection for the film authors themseives (the copyright systems do not
provide a separate neighbouring right protection for fiim authors as such).

In Portugal, the legal situation is not compietely clear in this respect.

(11)

Law 107571980, Offlicial Gazette of: ihe'-_Government of the
Hel lenic Republic N° 218 of September 25,‘1980._h
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34. A distribution right within the meaning of Art. 7 of thils Directive lis

35.

vested In performing artists only In Greece - however, In the absence of an
implementing regulation it does not have any effect. In other Member States,
only elements of the distribution right are regulated, mostly by provisions
of criminal law, but not Iin the form of an excluslve ownership right. The
distributlon right for phonogram producers is provided in various forms in
Portugal!, Spaln, France, the United Kingdom, Italy, Luxembourg, and Germany.
Also, In different forms, it exlsts for broadcasting organizations in France
and the United Kingdom. Film producers enjoy an independent distribution
right on the basis of copyright protection In ihe Unlted Kingdom and, as
nélghbourlng right owners atongside the fllm authors, in Spain, France and
Germany.

Considerable differences in the laws of the Member States exlist with respect

to the terms of protection.

Performing artists enjoy protection in Luxembourg only for 20 years from

performance/fixation, In ltaly 20 years from performance and, in particular
cases, 30 years from deposit or 40 years from the making of the fixation; 40
years from performance are effective in Portugal and 40 years from

per formance or pubiication of the fixation are effective in Spain. A term of
protection of 50 years |Is effective from performance in Denmark and the
Unlted Kingdom, from the first communication of the interpretation to the
public in France and from either publication of the flxation or the making

of the performance/flxation in Greece and Germany.

The legal sltuation with respect to phonogram producers |s as follows: in

Luxembourg, the term of protection is only 20 years from flxation, in
Portugal! 25 years from fixation, and in Germany 25 years from publication of
the fixation or from its production. |Italy provides a duration of 30 years
from deposit or 40 years from production. In Spain, a duration of 40 years
from publication or production is effective, and 50 years are provided in
Denmark (from fixation), France (from first communication of the fixation to
the public), the United Kingdom (from production/release (l.e. first
pubfication, broadcast or Inclusion in a cable program service)) and In

treland (from first publication).
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Broadcasting organizations are protected In Luxembéurg and Portugal for 20

years from emission of the broadcast, In Germany 25 years, In Spain 40
years, and In Denmark, France, the Unlted Kingdom, and Ireiand 50 years from

emisslon of the broadcast.

The nelghbouring right of fiim producers lasts in Germany 25 ysars from

publication of the recording or from Its production, In Portugal 2§ years
from fixation, In Spain 40 years from publication/production énd In France
50 years from the first communication of the recording to the public. The
copyright of the flim producer iasts in Ireland 50 years from first

pubilcation and in the United Kingdom 50 years from productlon or releass.

Thus, the duration of the protection as well as the beginning of the term

both vary greatly between the Member States.

The iInternational conventions In the fleld of authors’ rights and

neighbouring rights alone do not produce sufficient harmonlzation within the
Community with respect to the rental and lending right and, in particular in

the light of the problem of pliracy, with respect to neighbouring rights.

The rental and lending right and public lending right are not inciuded as
so-called minimum rights either in the Revised Bérne Convention for the
Protection of Literary and Artlistic WOrks, the International Convention for
the Protection of Performers, Producers of Phonograms and Broadcasting
Organizations (Rome Convention), or the Convention for the Protection of
Producers of Phonograms Against Unauthorized Duplication oquheIr Phonograms

(Geneva Phonograms Convention).

Whereas the principle of national treatment which Is Incorporated in the
Berne Convention and the Rome Convention applies at least also to the rental
right, this does not seem to be compietly clear with respect to public
lending right. Most of the states which provide a public lending right -

including those outside the Community - apply the principle of national
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treatment only to a very limited extent, If at all. The main reasons for
thls are to be found In the special features and alms of the right which
have been Influenced by numercus social and cultural elements, and the

subslantial differences between this right and authors’' rights provisions.

The Worlid Intellectual Property Organization (WIPQ) plans to tackle this
question possibly In the context of work on a future protocol to the Berne

Convention, presumably durlng 1991.

In the field of neighbouring rights protection, the Rome Convention in
ﬁartlcular does not provide a distribution right as a minimum right for
performing artlsts, phonogram producers and broadcasting organizations. The
distribution right under Art. 7 of this Directive would, however, be covered
by the principle of national treatment under the Rome Convention (cf. Art.
2).

Another respect In which the Rome Convention gives less protection than the
Directive Is that the Rome Convention does not provide minimum rights for
performing artists at all, but simply indicates the aim of protection and
gives free rein to the manner of its reallzation. Moreover, film producers

are not covered by the Rome Convention.

The Geneva Phonograms Convention does not provide minimum‘rlghts, but
permits a wide range of protection measures. The Netherlands, Belglum,
Greece, Spain, and Portugal are not yet members of the Rome Convention. The
Nether lands, Belgium, Greece, Portugal, and Ireland are not yet members of

the Geneva Phonograms Convenilon.

The Need for Acflon at Community Level

39. As has been explored above, there are considerable differences in the laws

of the Member States in relation to the three fields of rental right,
lending right and neighbouring rights. In many cases no protection exists or
is, In view of the intensive use of materlal protected by authors’ rights

and neighbouring rights, insufficient.
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The harmonization of legal proteétion at a high level, as envisaged by the
Communlty in Art. 100A (3) of the SEA Is necessary In order to proceed to
the eliminatlon of trade barriers created by differences in protection and
to the ellImination of the consequential distortions of competition, and
thereby to the establishment of the Internal Market.

Furthermore, the harmonization of laws at a high level of protection within
the Community Is necessary In order to avold further negative effects.of
‘Insufficient protection, and also to take Into account, by appropriate
protection, the Increasing exbloltatlon‘in this sector; and thereby to
éecure the economic basis for continuing creation in the fiéld of. European
culture, which is highly deserving of protection. The variety of European
culture is not only deserving of protection, but is also in need of a high

level of protection for the maintenance of its ldentity.

40. |t has also been recognized on the international level that the rental and
lending of copies of works represent economically more and more important
and extensive forms of use. Thus, WIPO has Included an exclusive rental
right and, be it at present only as an option, public lending right in its

draft model provisions in the field of copyfight which are currently under
discussion(12),

THE CONCEPT OF HARMONIZATION

41. The concept of harmonization in this Directive has been derived from the
Green Paper, In the same way as the Green Paper does not aim for a total
harmonization of authors’ rights and neighbouring rights but only for
harmonization Iin the flelds which are currently of particutar Importance,
this Directive is not only restricted to two of the fields which have been
dealt with in the Green Paper, but even within these fields it provides a
ha(monizatlonvonly to the extent that is considered to be absolutely
necessary.

(12) Cf. for example WIPO-Doc CE/MPC/Ii/2-11 : Committee of Experts on Model
Provislons for Legislation In the Fleld of Copyright Law, Memorandum
prepared by the International Bureau of the World Intellectual Property
Organlzation (WIPO), Sec. 8(iv), 19, 25.
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Thus, as an example, It |s possible not to define specifically the right
owners and subject matter since the Internatlional law of the Conventlons has
already Indirectly produced a certain degree of harmonlzation. Even states
which want to introduce national nelghbouring rights protectlion are In

general guided by the law of the international conventlons;

Moreover, any attempt to deflne the right owners and the sub)ect matter for
the whole Community In the framework of this Directive would create
contradictions and Inconslistenclies within the natlonal laws of the Member
States. This Iis because In particular the question of ownership and subject
ﬁatter is relevant to the law of copyright and related rights as a whole.
Tharefore, It cannot be regulated only for specific rights without adversely
affecting the coherence of legal systems as well as legal practice. By way
of example, the harmonization of the ownership of'rtghts, if It Is done onty
in the framework of this Directive, would result In the situation wherein
the question as to who s the author of a film would have to be answered
within one Member State differently, depending on which right - the rental
right or another right, such as the broadcqstlng right - is claimed.

This Directive in general attempts, as far as possible, not to affect
adversely the copyright concepts existing in the natlonal laws of the Member
States. For example, it is guaranteed that the rental and lending right as
well as the distribution right provided in Chapter || can be implemented in
Member States which know the concept of droit de destination, as well as in
Member States which know the concept of the distribution right together with
tts exhaustion.

In order to avold the creation of new trade barriers via the provisions of
this Directive, the principies which the Court of Justice of the European
Communlities has deveioped in its jurisdiction on the Commuhlty—wlde
exhaustion of the distribution right on the grounds of Community law are

included in the text of the Directive.
LEGAL BASIS
in its White Paper on the completion of the Internal Market, the Commission

stated its intentlon to work out draft solutions to particutar problems

which arise as issues of urgency in the fleld of authors' rights and
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nelghbour ing rights In relation to the Internal Market. The Commission
announced it would propose to the Council speclflc measures to harmonize and
improve protection in the Member States and to elliminate trade barriers In
the fletld of authors’ rights aﬁd neighbouring rights In the light of the
negative Impact which substantlal differences In the laws of the Member
States have on Intra-Community trade, and in order to enable Industry to
treat the Internal Market as a single uniform field of activity. The
present proposal therefore forms part of the Commission’s programme for the

completion of the Internal Market before December 31, 1992.

For the athevement of the Internal Market before December 31, 1982, Art.

100A para. 1 sentence 2 provides by way of derogation from Art. 100:

“The Council shaii, acting by a quallfled majority on a proposal from
the Commission In cooperation with the European Parliament and the
Economlc and Social Committee, adopt the measures for the apbroximatlon

. of the provisions taid down by law, fegulatlon or administrative action
in Member States which have as their object the establishment and

functlioning of the Internal Market."

Art. BA para. 2 defines the Internal Market as comprising "an area wilthout
internal frontiers in which the free movement of goods, persons, services,

and capltal Is ensured in accordance with the provisions of this Treaty."

Article 8A (2) refers explicitly to Article 57 (2) as a basis for measures
to be taken for the achievement of the Internal Market by December 31, 1992.
In Article 57 (2) provision is made for the "coordination of the provisions
laid down by law, regulation or administrative action in Member States
concerning the taking up and pursuit of activities as self—employéd

persons". Article 66 renders Article 57 applicable to services.

Authors creating novels or music, and artlists performing theatrical! ptays or
musical works are normally acting as self-employed persons, and often their
activities are in the nature of services. Furthermore, both natural! and
legal persons may engage in producing sound recordings and fiims and in
broadcasting radlo and television programmes In the Member States. All these

activities are independent, business activities. Under Article 57 (2) or
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Artlcle‘se it Is sufficient, apart from the cross frontler element, that a
sltuatlion involves , respectively, activities which are exerclsed by a self-
employed person or by a person providing services. It does not métter
whether an activity Is a trade, commerce, craft or any other form of
activity and whether It is in the flield of economics, law, technology or
intellectual pursulits such as culture.

The question then Is, whether the proposed Directive Involves “provisions

concerning the pursuit of activities as self-employed parsons" or the

provision of ‘services. Copyright Is a general prerequisite for the freedom

to pursue the activity protected by it. Furthermore, the provislons
incorporated in this Directive govern special situations for which certain
rights such as the right to control rental of copyright material are
provided. These rights are speclal means to enable or make easier the
activities of authors, performers, producers and broadcasters by securing
the possibility of better exploiting the outcome of their activities and to

obtain an income therefrom.

Furthermore, Article 57 (2) must not be construed too narrowly, but must be
interpreted in the light of its objective, which Is "to make it easier for
persons to take up and pursue activities as se!f-employed persons.” In
accordance with the estabiished practice of the Commission, Par!lament and
the Council In areas such as insurance and banking, the provision also
includes the coordination of sectoral rules and regutations regarding the
individuai areas in which people pursue activities as self-employed persons
in their own interests and in the interests of others. These inciude the
copyright and related rights provislons Incorporated Iin the proposed

Directive.

Differences In the legal situation with respect to the rental right within
the meaning of Chapter | of this Directive affect adverse]y the proper
functioning of the Internal Market. In particular, the free circulation of
goods may be affected. If authors and/or nelighbouring right owners In one
Member State enjoy the exclusive right to prohibit the rental of particular
objects, for example video cassettes, whereas this right does not exist in
another Member State, then this may fead to a situatlon in which merchants
lose interest in the export into this first Member State because of fear
that the exploltation by rental will be prohibited there. This ts true at
least for goods which are put into circulation to a considerabie extent by

way of rental.
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Accordingly, the European Court explicitly stated In Its decislon of May 17,

1988 In the case Warner Bros. Inc. et al. v. E. V. christiansen(13)

“However , video cassettes are put into circulation not only by sale,
but increasingly also by rental to private persons who'own video
equipment. Therefeore, the rlghf to prohibit rental in a Member State
may affect the trade with video cassettes and thereby indlirectly the
intra—Community trade with these products. Therefore, such provisions
as underlying the Initial procedure must be considered, according to
the established practice of the Court, a measure with an effect
equivalent to a quantitative restr.iction forbidden by Article 30 of the

Treaty".

The provisions referred to were the right, based on Danish authors’ rights
legistation, of the author of a musical work or a cinematographlic work to
author ize or to prohibit the rental of these works; the right owner in
Denmark had prohibited the renta!l of the respective video cassette in
Denmark. However, the Eurcopean Court accepted, dur ing the further

deve lopment of |ts reasons, the rental right as justified in compliance with
Art. 36 EEC. This Is nevertheless, according to the European Court, without
prejudice to the fact that the differing legislation In the Member States
with respect to rental right Is likely to affect indirectly Intra-Community
trade. Thus the harmonization of laws by Member States’' provisions on
rental right Is necessary for the functioning of the Internal Market, In

« particular in relation to the free provision of goods and services.

Furthermore, an exclusive rental right enables the right owners to use their
products effectively in different market segments and provides new ways of
exploitation. At the same time, by an exclusive rental right one can
obtain a higher Income. Thus, In the Member States which provide an
excluslive rental right, the conditions of competition are better than In
Member States wlthout such a renta! right. The right holders and thereby

the economy there are, as a consegquence of the better legal protection, in a

(13) Case N° 158/86.
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more favorable positlion. In so far as the right holders’ creative, artistic
and entrepreneurial activitles are activities of self—empvoyea persons or
also services, these differences in legal protection and, thereby, in the
condltions for pursuing such activities, have to be eliminated In order to

make easier the pursult of such activities and the performance of such

services.
The Directive will ensure a similar legal protection in the fleld of
marketing of cultural goods by their rental. In this way, It will produce

simltar legal structures on which industry throughout the Community may
rély and be based. Thus, industry wil! be able to treat the Community as a
single Internal Market. At the same time, the protection Is fixed at a
sufficlent!ly high level for the maintenance and the encouragement of a

sector which is increasingly threatened by negative market developments.

The lending of media In public Ilbraries is closely connected to rental by
commercial rental shops. Lending is an exploitation comparable to rental.
The main difference Is that public lending is generaliy made by publicly
financed and managed |ibraries. In addition, the users of such libraries,
unlitke in the case of rental shops, do not have to pay any fee or pay only a

very low fee for the service.

To the extent that the fieild of activity of rental shops and public
libraries Is similar, those institutions are competing with each other.
Given the lower lending fees, public libraries should, in general, be far
more attractive. Indeed, the development of the public library system at
the beginning of this century resulted in the elimination of a large number
of the commercial bock rental shops existing at that time. Since pubtic

llbraries increasingly lend not only books but also other media, In

' particular phonograms and videograms, which up to now have been avallabile

mainly in rental shops, a similar evolution for these medla as was the case

with books cannot be excluded.

Thus, if only rentai were to be regulated but not lending, there would be a
risk that such a iegislation would be negated to the extent that rental
would In fact be replaced by lending. Moreover, since the activity of
public libraries has, by its very nature, more of a cultural dimension than
that of commercial rental shops, regulating only the rental right would

amount to an unjustifiable disregard of the economic situation of the
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creators of partlicularly valuabie cultural goods and the broader slituation
In this fleld of such services. Thus. a rental right cannot be dealt with

in a comprehenslive way without a!sb dealing wilth lending right.

In addition, the fact that pubiic lending right at present exlsts only in
four Member States creates distortions of competition between authors and
nelghbouring right owners from the different Member States. They must be
able to base thelr acltivites and services on uniform condltlons‘throughout
the Community. Moreover, In pr!nclpie, similar economic and social
conditlons have to be created for authors and neighbouring right owners. In
ihe Iinternal Market, it cannot be accepted that authors and neighbouring
right owners obtain a remuneration for the use of their works and
achievements in one part of the market, for exampie in one Member State, and
that they are thereby provided with a certain economlc basis for further

creatton, whereas this is not the case In other parts of this market.

The provisions of Chapter || of this Directive are also based on Art. §7
(2), 66 and 100A EEC. The differences in the legal protection in the Member
States in the field of neighbouring rights, in particular the partiai lack

of such a protection, adversely affect the proper functioning of the
Internal Market and create conslderable distortions of competition.
Different levels of protection, mainiy the lack of any protection in some
Member States, further piracy and prejudice industry to an extent which

cannoi be tolerated.

Cultural éoods, in particular . works protected by authors’ rights and
artistic performances which are, for example, Incorporated in phonograms and
videograms, require legal protection if a market for these goods is to
develop at all. Performing artists need, In view of the vulnserablllity of
intellectua! property and in view of the numerous and various possibilities
of exploitation of fixations of their artistic performances, legal
protection which enables them in particular to contro! better the economlic
exploitation of their performances and which thereby secures for them an
economic basis for further cuitural creative work. Producers of phonograms
and videograms need such a protection for thelr economic and technical

achievements In order to be able to amortize their often high investments.
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This necesslity Is reflected In the Jjurisdiction of the European Court which
has recognlzed Intellectual property as an object worthy qf protection in
Art. 36 EEC. If the Community Is to complete Its Internal Market, it has to
be secured at least, that performing artists, phonogram producers, fiim
producers and broadcasting organizations enjoy the fundamental ownership
rights which represent a precondition for the development of such a market,
as |s already the case for authors In the Community.

The Directive will result in the estabiishment of the fundamentat rights of
fixation, reproduction and distribution for the ment loned groups of right
6wners in all Member States and thereby In the creatlon of basic conditions
for the proper functioning of the Internal Market. Likewise, it will result
In the ellmination of the existing distortlions of competition which are

caused by fundamentally different national protection measures.

In addition, a uniform legal protection will provide similar conditions for

right hotders to pursue their activities as self-employed persons and
perform their services.

In additlon to the harmonization of certain fundamental rights for
neighbour ing right owners it is also necessary to provide uniform duration
of these rights within the Community. The reascn is that the existing terms
of protection in particular in the neighbouring rights provisions of the
Member States are very different and thereby cause intolerable distortions
of compet]tlon and substantially affect the free circufation of goods.
Thus, it is possible, for example, to imagine a situation, in which a
phonogram, which has been legally produced after the expiration of the
respective term of protection In one Member State, cannot be exported into
another Member State without the consent of the right owner, if the term of
protection which is effective there has not yet expired. Moreover,
differences in strength and length of protection create divergent
conditions of competition within the Community. The European Court stated
tn Its declislion EM| Electrola GmbH v. Patricia Im- &

Exportverwaltungsges.mbH u.a. of January 24, 1989(14) that possible trade

(14)

Case N° 341/87.
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restrictlions on grounds of different terms of protectlion are Jjustified by
virtue of Art. 36 EEC. ’

In the following quotation from this Judgement, an Indication to the
community for the necessity of harmonization of laws Is to be seen:
“In this respect, it has to be stated that, glven the actual status

of Community law, which Is characterized by the absence of

harmonizatlon or approximation of the iaws on the protection of the

property In llterary and artistlic works, it Is a matter for the

national legislators to fix the terms and modalities of this
protection".

The Commisslion has, In an answer to a question from the European Parlament,
given notice of Its intention to proceed first to the harmonization of the
terms of protection iIn the'fleld of neighbouring rights protection granted
by the Member States, because nelighbouring rights are more divergent In this
respect than the authors’ rights provisions of the Member States(15). A

further harmonization proposal will therefore have to be presented on this

issue.

In the preparation of this Directive, the Commisslon has taken |nt6 account
the requirements of Art. 8C EEC and has conciuded that no special provisions

or derogations seem warranted or Justiflied at this stage.

(15) Written Question n° 1479/88.
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PART TWO: PARTICULAR PROVISIONS

(RENTAL AND LENDING RIGHT)
: ObJect of Harmonlzation

Paragraph 1 deals with the nature of the rental and lending right: it
Is to be not a mere statutory right to remuneration for rental and
fending but an exclusive right, that is, a right which enables the
right owner to prohibit a third person from renting and lending, or to

authorlize rental and iending with or without payment.

In relation to the lending right, however, Article 4 provides, in order
to take account of the speclal circumstances existing In the fletd of
public lending, a possibility to derogate from the exclusive right.
Therefore, further explanations as to the nature of the lending right

are made Iin the context of the comments on Article 4.

The guestion of who shall be .the owner of the rental and lending right
and to which subject matter this right shatl refer is dealt with

exclusively In Article 2, to which Article 1 paragraph 1 refers.

The exclusive nature of the right does not only reflect the classical
nature of exploitation rights in the field of copyright in general, but
it Is also the most effective and efficient form of protection in the
particular case of rental. Rental, without the possibility of
prohibition would, for exampie in the field of phonograms, continue to
result in extenslive copying and therefore in a corresponding decrease

of sales.

As practical experlience In Germany shows (where, from an economic point
of view, 50 rentalis are equal to one sale), even a right to
remuneration would not suffice to compensate the deflicit of returns
from sales which results from rental and copying. Therefore, if the
amortization of investment will in the long run be lnéreaslngly
difficuit as a result of such large scale and inadegualely remunerated

use, phonogram producers will tend to concentrate more on promlsing
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muslc and on the most successful musicians, and. the varlety of materlal
wlll decrease — to the detriment of consumers as well as young and
.unknown muslicians and composers.

Moreover, an excluslveirlght provides a bargaining position which is
necessary «to be able to stlpulate adequate royaltles durling Ilcensing
negotlations. In contrast, the existence of only a statutory right to
remuneration normally }esults in drawn-out negotlations and In the

payment of low royalties while use continues unhindered.

In paragraph 2, "rental” Is defined for the purposes of this Directive.
It Is defined as being distinct from both the making avaliilable for use
for an unlimited period of time and from lending.

The expresslon "for a limited perliod of time" means that the object has
to be returned after a éertaln time. This is distinct from sale or
gift, for example, being forms of making available for use for an
unlimited period of time. The deffnltlon also includes any acts by
which the provisions of Article 1 are circumvented or intended to be
circumvented, such as the sale with option of repurchase at a price
which Is lower than the selling price, because such acts are intended

to have the same result as acts of rental.

For the purpose of defining rental as being distinct from lending, the
proposed Directive states that the act of making avallable for use has
to serve "proflt-making purposes". It Is necessary to provide a
definition of renta! as distinct from lending because the Dlrective
deals differently with rental and lending by providing the possibility
of derogation under Article 4 only for lending. The>expresslon “for
profit-making purposes" means that acts of making available for use
serve the economic interests of rental businesses. The main examples
for "rental" within the meaning of Art. 1 paragraph 2 are rentals of

video-cassettes and phonograms by so-called "videoshops".’

Rental In paragraph 2 Is defined "without prejudice to paragraph 3".
This refers to the definition of "lending”, in particular Insofar as it
includes acts of making available for use which do ndt serve “"direct
profit-making purposes”. This means that making avalilable for use for
indirect profit-making purposes represents a case of lending, and not
of rental.
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This case refers to public lending by I|lbraries organized or sponsored
by public or private companies. Such librarles do not exist In all
Meﬁber States. They are mostly llbrarles of major bus}ness companises.
Typlically, access to such llbrarles Is restricted at certaln times of
the day to employees, whereas at other times the |ibraries are
accessible to the general public In the same way as public librarles.
Hence, Insofar as thelir activity is comparable to that of publlic

Ilbraries, there is no reason for different treatment.

Accordingly, rental as opposed to lending Includes every act of mak ing

avallable for use for direct profit-making purposes.

Rental could also have been defined as being distinct from lending by
the terms of making avallable "against payment/gratultous!y". However ,
this alternative has not been chosen. This Is bacause many public
librarles in the Member States charge thelr users some kind of fee - be
it an annual fee or, commonly in the case of video or audio materials,
a fee per item. Thus, they make the media available for use against
payment. If rental and lending were to be defined by the criterion
"against payment/gratuitously", public librarlies would "rent" and
therefore not be covered by the possibility of derogation under Article
4 even though this provision was aimed specifically at the very special

circumstances of public libraries.

Accordingly, to the extent that public libraries do not act for direct
profit-making purposes, which means that they do not directly follow
their own economic interests by lending, and In particular as far as
the fees charged do not exceed the administrative cost, their activity

is not covered by the definition of rental.

The making available for use within the meaning of paragraph 2 always

refers to material obJects only; this result is sufflclent!y supported
by Article 2 paragraph 1. Therefore, the making available for use of,

for example, a film by way of eiectronic data transmission

(downloading) Is not covered by this Directive.

One could imagine that in future, for example, video films will no
longer be rented by way of making cassettes avallabie but that Instead
It will be possibie to transmit them electron]cally for reproduction on
the screen of a private householid.
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This form of copyright exploitation Is In most Member. States conslidered

~to be a public performance, and thus a form of Immaterial exploitation;

however, thls question Is not yet answered In the same way throughout
the Member States. |f this particular case of an Immaterlal coﬁyrlght-
exploltatlion, which represents only one aspect of the right of public
per formance and only one aspect of the range of copyright questlions

related to electronic data transmission were to be singled out in the

framework of this Directive, undesirable inconsistencies would be

~ created within every national copyright law of the Member States.

Therefore, acts of making available for use by way of electronic data

transmisslion have been excluded from the scope of this Dlrective.

In paragraph 3 the term "lending" Is defined. In refation to the first
part of the definition, that Is, up to the words "... not for direct
profit-making purposes", the reader |s referred to the above comments
on paragraph 2.

According to the second part of the definition, lending Is "made

through Institutlions which are accessibie to the public”; what follows
is a list of examples only and is not an exhaustive enumeration. The
most important case of .Institutions which are accessible to the public
is the case of general publlic libraries which are mostly, although not

always, organlized by a local or regional authority.

The term “"institution" has been employed as a very general, broad term.
in particular the form In which the Institution has been organized Is
irrelevant. However, in all cases It must be an institution in which
originals and coples of works and subject matter as set out In Article
2 paragraph 1 are-systematlcally collected and made avallable to users.
The instltutlons may have collectlons Including all kinds of media or
even collections including only certain kinds of media such as books,

works of art or phono- and videograms.

Moreover, the instlitution Is qualified by its "accessibility to the
public". "Accessible" In this context doss not mean that the

institution would have to be accessible free of charge.

The term "public" is to have a very broad meaning: only such

institutions which lend only to a limited group of persons'who are
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either personally connected by mutual relailons or personally connected
to the organizer of the Instlitution have to be regarded as not
accessible to the public. For example, even If llbrarles of university
' Institutes are accesslible only to specified groups of students, there
will mostly not be such personal connectlons so that in general also
these librarles for the purpose of granting a Iendlng‘rlght under this

Directive have to be regarded as accessible to the publlc.

_Paragraph 4 has been included for purposes of clarification: In some
Member States an exclusive distribution right exlIsts which Is exhausted
in relation to, for example, a certain copy of a work, when it is first
put Into clrculatlion. As a result of this, every act of distribution
which follows the first act of putting into circulation by way of

sale, Is no longer subject to the exclusive right of the author. The
purpose of paragraph 4 is to clarify that fhe rental and tending right
must not be affected by thls exhaustion of the distribution right which
is provided in the laws of some Member States and that therefore it
shall subsist even after the act of first putting into clirculation of,

for example, the copy of the work.

The Directive allows many different possibilities of implementing a
rental and lending right from a point of view of legal techniques.
Thus, Member States in which the copyright concept of "droit de
destination” exists - a concept In which an exclusive rental and
lending right is inherent - may either sensure that this rental and
lending right can be exerclsed also In practice, or Ihclude in thelr

law, for purposes of clarification, a respective explicit provision.

Member States which provide a distribution right may, for example,
expllcitly exempt rental and lending from the exhaustion of the
distribution right. Alternatively, they can defline the distribution
right narrowly, for example, only as a right to first put into

‘ circulation by way of disposal of copies (thereby covering acts of
making avallable for an unlimited period of time) and. in addition
Introduce a separate rental and tending right (thereby covering acts of
making available for a Iimited perlod of time).

4N




-.37 -

The words “"originals and coples of works.and other subject matter” In‘
paragraph 4 have the meaning of originals and coples offcopyrlght works
and- fixations of performances by berformlng artists, phonqghams,
visual recordings and visual and sound recordings (the subject matter

set out In Article 2 paragraph 2).

Article 2: First Owner and Subject Matter of Rental and Lending Right

2.1/
2.1.1

Nelther "owner" nor "subject matter" of rental and lending right as set
out In Articlie 2 paragraph 1 is speclflcaii&ldeflned (compare, however,

for film producers, hereunder 2.2). The employed terms are fundamental

In the field of copyright and related rights and their meaning has

become indirectly harmonized to a large extent in the .laws of most
Member States via the Berne Conventlion for the Protection of Literary
and Artistic Works (BC) and the Rome Convention on the Protection of

Performing Artists, Phonogram Producers and Broadcasting Organlizations.

For the .purposes of this Dirsctive reference.is made to the Berne
Convention and the Rome Convention in so far as the terms which have
been empioyed In Article 2 paragraph.- 1 in respect of the owners and

-sub ject matter of renta! and. lending right have to be lnterpreted in

line with these Conventions. Thus, for exampie, an author Is the:

creator of a work within the meaning of Article 2 BC. To the exteni

that the nationa! faws of the Member States are in conformity ﬁlth the

. Conventlons, this reference té the ifaw of the Conventlons therefore 1s

equivalent to a reference to natichal law.

A detalled definition:of the emplioyed terms is not only Inapproprlate
In the framework of this Directive but would also have numerous
negative consequences. Any regulation in the framework of a Directive
which is concerned only with the harmonlzation of certain speéified
rlghts,lof such very general gusestions of relevance to aiil-rights as
who is the right owner and‘what is the subject matter of protection,
would lead to unacceptable distortions and inconsistencles within the

natlonal copyright laws.
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Thus, for example, the question of whether a musical cémposltlon has
reached the necessary degree of originalfty would have to be answered
differently within the national law of a particular Member State,
depending on whether a rental and lending right or another right Is at
stake. Likéwlse the questlon who is considered the orlglnal right owner
in the case of an employed author {the author or the employer) would
lead to different resufts within a national system of law, agaln'
depending on whether a rental and lending right or another right is at
stake. |

In short, the issues of ownership and subject matter of protection are
best harmonized not in relatlon to particular rights but In a uniform

way which means in relation to all natlonal copyright provisions.

In the field of fiims, particular problems exist on wh[ch more detailed
comments are necessary. Specifically, the questions of who Is the right
owner and what |s the subject matter of protection are answered very
differentiy in the Member States. Moreover, terms are given different

meanings. .

" Thus, the term "author of a fiim" is employed by most Member States to

define the natural persons who contribute to the production of a film.
In this context, differences in detall exist with respect to the
persons (film dlrectors, script writers et at.) who can be the authors

of a fiim.

Different legal concepts, such as legal presumptions for the assignhment
of rights to the benefit of producers, lead to a result which Is, from
an economic point of view, similar but not equal to thé result In

systems which protect oniy the fiim producer.

Some of the Member States of this group provide, In additlon to this
protection for fiim authors, a specific nelghbouring rights protection
for film producers.

The term “author of a film" is employed by other Membef States to
define the film producer. There, he alone enjoys a "cobyrlght"
protection. In contrast, the natural persons who make dreatlve
contributions to a film, such as flIm directors and scﬁipt writers,

hardiy enjoy any copyright protection, or none at all.
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The questlon as to who Is the author of a film is also a general
copyr ight related questlon which, for the reasons gliven above, cannot
be answered dlfferently for specific rights and therefore cannot be
regulated in the framework of thls Directlve without creating
unacceptable Inconsistencles within each national system of law.
Consequent |y, thls guestion must continue to be answered by natlonal
law for the purpose of this Dlrectlive.

As Artlicle 2 paragraph 1 mentlions the author of a work as well as the
producer of flxations of cinematographic works and moving Images, this
means accordingly that for the first group of Member States the rental
and lending right shall be vested In the natural persons who are,
according to the nationat law, regérded as the fiim authors and¢, In
addition - be it in the framework of a neighbouring rights protection -
in the producers.

Fitlm producers do not yet enjoy in al! Member States original rights.
However , chapter | has to be regarded In the context of chapter II
which alms at harmonization of the basli¢ rights of reproduction and
distributlon inter alia for film producers. The Member States are ;ree

to provide further rights for this group of right owners.

From the latest amendments of copyright ifaws in the Community one can
detect a tendency towards providing a speciflic right of their own for
film producers. This tendency will be followed because film producers’
achlievements are comparable in particular to those of phonogram
producers. Llkewise, the contractual situation in practice is not
fundamentally different: whereas phonogram prbducers cause authors and
performing artists to assign their rights to a great extent, film
producers in genera! enjoy presumptions for the assignment of rights
for thelr benefit. '

Such presumptions are mostly of ]1mlted scope. Moreover, the
possibility cannot be exciuded that in future strong unions of authors
and performing artists will arise in the field of fiims, that they will
cause the legal presumptions for assignment of rights to be restricted
in their effect in practice and that therefore the fiim producers wi]l

have to rely on rights vesting directly In them more than up to now.
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For the second group of Member States the impliclt reference In Article
2 paragraph 1 to national law means that only the producer within the
meaning of natlonal law (he is mostly called "author") Is the owner of
the rental and lending right. Although also the protection of creators
of works, such as fiIm directors, Is deslirable and has been achleved,
as a flrst step, by sec. 77 of the U.K. Copyright Act 1988, It cannot
be harmonized In the framework of this Directive, because It represents

a general problem in the fleld of copyright law.

Since the Rome Convention does not cover the protection of film
producers and therefore does not provide a definition of "fiim
producers”, and since therefore one cannot, unlike in the case of
performing artists, phonogram producers and broadcasting organlzat]ons,
have recourse to such an Internationally accepted definition, the film
producer has been defined more specifically In Article 2 paragraph 1,
namely as "producer of the first fixations of clnematographic works and
moving Images". In this context, clinematographic works are films which
attain the degree of originallity which Is necessary according to
national law, whereas in the case of moving images such degree of

originality is not attained.

The IImItation to "first fixations" is provided In accordance with the
definition of phonogram producers in the Rome Conventlon which covers
only those who "first fix" sounds (cf. Article 3 ¢ RC).: In particular,
by this specification producers of simple copies of films shall be
excluded from protection; this appllies, for example, to coples made
from clnema films and adapted for video distribution. The underlying
phllosophy according to which such an activity has insufficlent merit
to warrant protection can be seen, e.g9., In sec. 5§ (2) of the U.K.
Copyright Act 1988.

It does not seem appropriate to provide a more specific definition of
“flim producer” because such a defiHItIon would create distortions
within exlsting national laws. Moreover, such a definitlon is not
hecessary for the purpose of harmonization In the framework of this
Directive since a certain baslic consensus exists in the Member States.
Some of the most Important criterla which indlcate the quality of a
film producer are: organization, taking of economic risks, financing

and contractual reﬁponsiblllty.
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The terms “visual recordlhgs“ and “"visual and sound
recordings"/"videograms" which are employed In this Directive and the
Explanatory Memorandum refer to means for repeated reproduction of

sequences of Images and sequences of Images and sounds.

Paragraph 1 covers all of the main groups of right owners whose works
and protected subject matter are rented and lent. Even If, for example,
phonograms and videograms are gensrally marketed or at least prepared
for marketing by their producers, there is no justificatlion for not
providing the creators of works and performing artlsts with thelr own
rental and iending rights, since thglr personal contributions are

crucial to the success of a phonogram or videogram with the consumers.

It would be mispiaced to neglect, In. contrast to producers, creators
and performing artists and thereby those who hold the key to the
cultural "proddctlon" In the Communlty because they "suppiy" the
“contents" of the work supports. Moreover, modern copyright aiways aims
at a balance between the several groups of right owners and this should
not, as a matter of principle, be calied into question to the detriment

of creators of works and performing artists.

Moreover, the recognition of a rental and lending right specifically
for authors and performing artists is in accordance with the Universal
Declaration of Human Rights which has been signed by all Member States
énd which guarantees explicitly in its Article 27 the intellectual

property of creators In their works.

There is no foundation for the concern that almost intractable
conflicts of interests will arise in practice when each of the
contributors ~ for example the phonogram producer, the composer and the
performing artist - is given his owh right to prohibit rental and
lending. This slituation occurs gvery day invrelation to other rights
such as the reproduction right, and does not cause any problemé in
reallty, given established contractual practice. In the same way as it
is reasonable to expect the produéer to acquire the reproduction right
from the author and performing artlist, it Is reasonable to expect him
to acquire, for example, the rental right — be it from the author or
performing artist himseif or from a coliecting society to whlch'they‘

have assigned their rights.
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There Iis no Indication that producers would be unduly hindered Iin their
exploitation by rental or lending. If they want to prohibit the rental
by third persons, they can do so by virtue of thelr own right. This is
because even |f the author or performing artist authorizes the rental
by this third person, a license still Is vallid only If all persons

involved agree by virtue of their respective rights.

If, on the contrary, the producers want to author I ze rental, they have
to acqulire the rights of the Involved authors and performing artists.
This will mostiy not be a problem for them since they are generally the
stronger contracting party. Even if, for example, a performing artist
is exceptionally able to retain and not to assign his rental and
fending right to the producer, this simply represents normal

proceedings within a market economy.

Mostly, however, the performing artist himself also has an Interest In
exploltation by way of rental. Thus, he will generally assign his right
In hls best Interest. If he assigns his right to a different produper
who pays him a higher amount of money, this situation represents a

classical case of beneficlial competition between several producers.

The wording of paragraph 1 does not prevent Member States from
extending the rental and lending right to further groups of
neighbouring right owners such as owners of a right In simple
photographs. Thils is In order to have regard to natlonal
particularities In the field of copyright and thereby not to create
Inconsistencies within naticnal laws. Since the cases in question are
of minor economic importance as regards rental and lending, the

harmonization effect thereby is not threatened.

The exclusion of butldings in paragraph 2 is mainly for soclal reasons.
In particular, an architect should not have the possibility of
prohibiting the rental of living space by the owner of the bullding.
Moreover, an architect would not have a justified interest in a rental
right because he knows that the building will be used in a certain way
- be it by the owner or the tenant - and he can take this into account

on the occasion of the first exploitation of hils work.
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Works of applled art generally are protected to a lesser extent than
other works. Thus, for example, works of appllied art are usually
excluded from droit de sulte. Likewlse, they should be excludqd from
the rental and lending right which is not of fundamental Importance for
works of applied art. With a view to a proper balance of the interests
of the general public and the right owners additional cases which are
close to those under paragraph 2 will not be covered by this
Directive. Thus, the Directive does not aim to cover cases In which
rental of the protected subject matter is of minor importance, such as
the case of an artistic work which Is rented oniy as part of the

equipment of a hotel room.

Paragraph 2 purposely does not exclude from paragraph 1 copyright works
which are incorporated in books or otherwise exist In printed form,
even If this would be imaginabie in relation to rental. Even if bocks
at present are not rented to the same extent as phonograms and
videcgrams, there is at least in certain cases a growing tendency
towards commerclal rental of books. In the face of the activities of
public libraries there are market gaps which increasingly appear and

from which commerclial rental libraries benefit.

Public librarles are increasingly suffering from budget cuts. At the
same time the number of new publications of books Is Increasing.
Moreover, public |libraries are employing increasingly greater shares of
thelr purchase budgets for the purchase of phonograms and videograms in
order to remain attractive. Thus, they have Iincreasing problems in
covering the whole range of books which are on the market. Therefore,
in particutar for specific kinds of books which are rarely 6ffered by
pubtic libraries, a market gap exists which can be explolted by

commercial rental |lbraries.

Furthermore, new book fitles are often available for renglng in public
llbrarles only some time after publication, whereas the aemand to read
the very latest titles immediately after publication Is cont inuously
growing as a consequence of the modern, often aggressive, marketing
style of books (e.g. in the case of the "book of the flim").
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As public llbraries in general have difficulties In satlsfylng this
demand, a fleld of activitlies Is left to the commercial rental
ltbrarles, partlicularly since the rental of a book Is still more

profitable for a consumer than Its purchase.

Even |f books at present are only rented to a limited extent, it would
not be appropriate to provide a rental right for authors in respect of
sound recordings or videograms only but not In respect of books, since
rentals of such objects represent equal acts of copyright use.
Moreover, this would result in a discrimination of writers and other
authors, as opposed to producers, and would not be consistent with

general conslideratlions of justice.

A further consideration Is that as a matter of principle, in the field
of copyright all uses of a certain kind such as rental are covered and
no distinctions according to work supports or descriptions of works are
made wlthout Imperative necessity. Section 27 of the German Copyright
Act can serve as an example and moreover shows the advantages of a
comprehensive solution. The remuneration for rental! of atll descriptions
of works without any distinction according to the work supports was
introduced at a time when only books but rarely phonograms and
videograms were rented. When fater on rental of phonograms and
videograms increased sharply, this use could be remunerated by virtue
of the existing provisions of law without any of the delay which would

have been caused by lengthy tegislative procedures.

Moreover, since the Directive also covers for the same considerations
of justice phonograms and videograms in relation to lending even though
such tending at present is of minor (but increasing) importance
compared to the lending of books, it is simply consequent and also far-—
sighted to deal in the same way with the comparable situations of
rental of books on the one hand and lending of phonograms and

videograms on the other, which means including them in this Directive.

Since the Directive proposed by the Commission on the protection of
computer programs which Is being debated at present deals
comprehensively with the subject, the present proposa! has to be

without prejudice to that proposed Directive.
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Article 3: Author lzation of Rental and Lending

Article 3 Is necessarlly linked to Article 2 paragraph 1. It relates
only to the case Iin which the right owners (i.e. all! those who are
qualified according to Article 2 paragraph 1 in a particutar case)
authorize rental or lending by a third person which means that they
exercise thelr rental and lending right for the purpose of
explolitation. Accordingly, Article 3 does not relate to the case in

which the right owners exerclse the rental and lending right by

prohibliting rental and lending.

The purpose of Article 3 is to render Article 2 paragraph 1 efficlent
as far as the ownership of rights is concerned. In particular, Article
3 achleves the princlple which Is expressed in Article 2 paragraph 1,
i.e. the principle of balance between the several groups of right

-

owners.

The background to Article 3 is the following situation: in practice,

producers of sound recordings, visual and visual and sound recordings

obtain most of the exploitation rights by way of assignment from

authors and performing artists; In the field of films, producers mostly
enjoy legal presumptions for the assignment of rights. These
asslignments are necessary for exploitation because in every case all

rlight owners have to authorize the explolitation by third persons.

However, authors and performing artists generally do not.obtain
separate remuneration for every assigned exploitation right, although
they shouwld, according to a general principle of copyright, participate
in every exploitation of their works and performances. In general,
remuneration on a flat-rate basis and at very low percentages are paid.
Not least this is a consequence of the fact that contract law in the
fleld of copyright is mostly regulated in the Member States only as far
as the basics are concerned, if it is regulated at all, so that the
economically stronger party to a contract, normally the producer, can

dictate his terms.

As In other fields of law, Iin the field of copyright law there is a
need for a certaln protection of the party to a contract which Is

generaily the weaker party, so that copyrlight can fuifil its malin
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purpose. This purpose Is to provide an economic basis for further
creation In particular for those natural persons who create or perform
copyright works (authors and performing artists).

With regard to the existing situation, total contractual freedom is not
acceptable. This freedom cannot take Into account the above menticned
purpose of copyright. Judging from past experlence it Is to be expected
that a new right such as rental right witi! fail to produce the Intended
economlc effects for authors and performing artists If.lt Is fully

assignable to producers and thereafter licensed to third persons.

Moreover, it cannot be expected that legislation on contract law In
the fleld of copyright in the Member States will make satlsfactory
progress In the near future. This field of law needs to be regulated in
the Member States as has been recognized for a long time In particular
by experts and the intereasted clrcleé themselves. However, only very

few efforts to Improve this situation have been made.

Given this situation it seems necessary to provide, in respect of the
economic exploitation by way of authorization of rental and iending to
a third person, a provision which guarantees that all first right
owners adequately participate In this economi¢c exploitation. This

represents the purpose of Article 3.

Without Articie 3, Article 2 paragraph 1 would be inconsistent and b
self-contradictory in so far as authors and performing artists are set
out in Article 2 paragraph 1 as right owners, whereas In practice they
would hardly beneflt from these rights. In this respéct, Article 2
paragraph 1 would therefore to a large extent be nullified. This means,
that Article 3 Is necessary to give Article 2 paragraph 1 its intended
effect.

Moreover, authors and performing artists being normally the weaker
parties to contracts have to be strongly protected also for the reason
that one of the main purposes of copyright conslists in protecting in
particutar creative persons In order to secure for theh an equitable }
Income from the exploitation of their works and per formances and
thereby to enable further creative work. Not least because of the need
to protect culture in Europe, the protection In particular of authors

and performing artists must not be neglected.
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A parallel can be drawn, for example, with the Commission's program for
the promottion of the European flim production(16)  The Commission is
dealing on the same footing by proposing, In Article 3, to guarantee
that authors and performing artists, whose works and performances
characterize, In particular In the view of consumers, the finlshed
product such as the sound recording, shall obtain, when compared to the
producers, an adequate, at least equal part of the total proceeds from
rental and lending. Article 3 Is the means by which the Commlssion
constructively takes Into account the main criticism which has been

expressed In many submissions relating to the Green Paper.

In refation to existing contracts, too, the purpose of Article 3 must
not bg defeated or circumvented. Therefore, in cases of doubt, which
means In the absence of contractual provisions providing otherwise, it
has to be presumed that the rental and lending rights have not yet been
assigned. This applies in particular to the case where a distribution
right which includes rental and lending has been assigned. This Is
because rental and lending at least of sound recordings andfvldeograms
represent novel and independent forms of use so that it cannot be
presumed that a right owner who assigned the distribution right also
wanted to assign the exclusive rental and iending right, not least
because In most cases such a right did not even exist because of the

exhaustion of the distribution right.

Theoretical questions alone such as the question of whether the rental
and lending right is a part of the distribution right, the exhaustion
of which ts limited, or whether it is an Independent right in additlon
to a distribution right narrowly deflned (cf. paragraph 1.4 above)

cannot be decisive for the interpretation of a contract.

For these reasons, Article 3 provides that In cases where all right
owners authorlze against payment the renfal or lending by a third
person every right owner retains a right to obtain an adequate part of
the payment. Therefore, If for example an author or a performing artist
has assigned his rental right to the producer who authorlzes the rental
by a third person, such as a videoshop, against payment, the author and
performing artist retain a right to obtain an adequate part of this

payment. According to the second sentence, this right which is

(16)

"Action programme for the European audio-visual media products
industry”, communication from the Commission to the Council, COM(86)
255 fina!l, cf. also later communications COM(90) 78 final and COM(90)
132 final.
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different from the excluslve rental right I[tseif cannot be walved and
Its administration only can be transmitted. This Is simply a
consequence of the above conslderations. It will guarantee that at the
end of the day authors and performing artists actually obtaln an

adequate share.

Member States are free to declde how to include the right under Article
3 in their national laws from a theoretical polnt of view. Thus, for
example, it Is possible to conslder this right as a remainder of the
rental and lending right Itself - a remainder which Is nelther affected
by the assignment of the rental and lending right nor the respective
granting of licenses, which means that It does not pass to the
purchaser of right on the occasion of such assignment/granting of
llcenses. Accordingly, In such a case only the power to prohibit or

authorize rental and lending would be assignable or licensable.

Alternatively, Member States may implement Article 3 by Imperative
provisions in the field of contract law. Thus, they may for example
provide that the remuneration for authors and performing artists, and
thereby the right to obtain an adequate part of the payment within the
meaning of Art. 3, has to be stipul!ated separately for rental and
lending in any contract with producers. Member States may provide in
their law criteria for the adequacy of, or minimum percentages in
relation to, the payment, and the producers’ duty to regularly deliver
lists of the payments for rental and lending, including evidence, to
authors and artists, such as can Be seen from the mode! given by the

French legislator in Article 63-1 et seq. French Copyright Act. 5

Article 3 leaves the Member States the greatest possible freedom not
only with a view to theoretical questions in respect of national law

but also in respect of how they may shape the right under Article 3.

In retation to the case where authors and performing artists assign
their rental and lending rights to the producer and thereafter the J
producer authorizes rental or lending by a third person, a case at

which Article 3 is primarily aimed, the following possibilities In

particular exist.
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Since every right owner has a right to obtaln an adequate part of the
payment under Artlcle 3, It 1s possible that the third person (e.g.

| lcensee, renta! shop) directly pays to every right owner hls.
respéctlve adequate part. However, It would be easier and less
expensive If the |licensee were simply to pay the whole amount: only to
one or several collecting soclieties or similar organizations which
thereafter could satisfy by way of distribution the Individual claims
to obtalin such adequate part. However, If the producer, for example, Is
not a member of a collsecting society, the licensee may possibly also
directly pay the respective shares to the producer on the one hand and
to the collecting societlies of authors and performing artists on the

other hand.

These cases Involve directlng the right to an adequate part of the
payment directly against a third person/!icensee. Alternatively, Member
States may direct this right against those right owners who receive the
whole payment from the third person. For example, it Is possible that
authors and performing artists, perhaps through their coltiecting
societies, receive the whole payment and that producers enjoy the right
to obtain an adequate part of this payment from authors and performing
artists, as in the comparable case of Section 86 German Copyright Act.
On the other hand, it is possible that producers recelve the.whole
payment and authors and artists, perhaps through thelr'collecting
societies, enjoy a right to obtain an adequate part of this payment
from the producers. This possiblllity, however, Is probably less apt to
realize the purpose of Article 3. There Is a danger of a producser’s
bankruptcyr which Is not unrealistic In the risky fiim business and
which would be to the detriment of the claims of authors and artists.
As well, it does not seem appropriate to reintroduce into the
relationship between the producer and the author/artist, in which
usually the producér is already the stronger party, the payment of the
adequate part by the producer. In practice, the possibility of the
weaker party to a contract to inspect the total amounts of payment by
the !icensees, and to actually enforce the right to obtain an adeqguate

part of the payment, would be limited.

Although Article 3 is primarily aimed at the case where authors and

performing artists asslign their rental and lending right to producers
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for further exploltation, Article 3 does not affect the possibility
that authors and artists assign this right (belng distinct from the
clalm for payment under Article 3) for the purpose of Its exerclise to a
collecting soclety. By way of thils exerclse of rights they wiil obtain
an adequate part of the payment and thereby their clalm under Articie 3
will be satisfled.

Article 3 only covers the case of exploitation of sound recordings,
visual recordings and visual! and sound recordings, however not of other
media such as books. The reason is that rental of other media in
practice does not occur nearly so often, and that in relation to
lending in particular of books the derogation under Article 4 will
mostly be applled. Moreover, contract law In the field of copyright as
_regards publishing contracts, as well as the relaticns between
publishers and authors, do not seem to necessitate regulation in the
context of Article 3. However, Member States will not be prevented by
this Directlive from extending the Implementation of Article 3 into
natlicnal law to objects of rental and lending other than those covered
by Article 3.

The expression "the rlght holders authorize" implies that all right
holders concerned have to glve their authorization. Such authorlzation
can for example be glven directly to the third person, or In part
Indirectly to the third person by producers to whom authors and
performing artists have previously (elther directly or Indirectty by

collecting socletles) assigned thelr rental and lending rights.

The provision according to which the right to obtain an adequate part

of the payment exlists "notwithstanding” any assignment of the rental or
lending right or granting of licenses clarifies that this right remains !
with the first right owners and Is not affected by the assignment of

the rental and lending right or granting of respective !icenses.
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The part of the payment within the meaning of Article 3 Is qualifled
only‘by the word "adequate". As the experience on the national level
has already shown, an agreement on the specified percentages wlth which
to replace the word "adequate” would be very difficult to achleve.
Therefore, only criterla for determining what Is "adequate"” will be

gliven.

The expression "adequate" is related to the contribution whlch the
right owner has made to the rented or lent object such as the sound
recording. However, In the framework of an efficlent administration of
rights It wiil not normally be possible to evaluate the Individual
contributions. Therefore, the expression "adequate" must be related to
the distribution among the several groups of right owners. Thus, for
example in the case of sound recordings, one has to take Into account
the fact that authors such as composers together with performing

artists generally create the consumer demand for rental and lending of
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the.sound recording. In additlion, It must be taken Into account In

favour of authors and performing artists that It Is these two groups
which make the creative contributlions to the finished product - In
contrast to the producers, whose economlc, technical and organizational

contributlions must nevertheless not be ignored.

In many cases It Is advisable to apply quotas such as those practised
e.g. in coliecting societies in the Member States, or as those legally
prescribed. The solutlon adopted by the French legislator In reiation
to private reproduction of sound recordings and visual and sound
recordings in Article 36 of the law of July 3, 1985 could also serve as

a model.

Article 4: Derogation from Exclusive Lending Right

4.1

Article 4 gives to Member States the possibility of derogating from the
copyr ight-based exclusive natufe of the fending right under Articie 1

paragraph 1 for one or several categories of objects.

Unliike rental, public lending touches In particular upon lending by
public libraries. The experience of many countrlies in the wor|d has
been that natlonal legislators are often not prebared to glve to
authors and owners of neighbouring rights the right to authorize or
prohibit lending of objects by pubiic libraries. it is argued that the
avallablility and accessibility of , for example, books [(n public
libraries, must be guaranteed for cultural reasons, and In particular
for the purpose of popular education. This couid not be guaranteed in
the case of an exclusive lending right which always Includes the power

to prohibit lending.

Given this background, it seems advisable to grant Member States the
possibility of providing in place of the exclusive right within the
meaning of Article 1 paragraph 1, measures for remuneration at least of
authors for the intensive use of works in libraries. In order to
achieve this objective it will not be necessary to base such measures

for remuneration on copyright provisions.
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-Member Stétes will have the greatest possible freedom in respect of:
shaping the measures. For example, they may provide a remuneration -
which Is distributed othervthan according to the extent of use.
Likewise, they are free to decide to which categorles of objects - e.g.
books, sound recordings, video-cassettes, or even for all categories -
the derogation measures under Article 4 shail apply, thus for which..
categorles the exclusive right shali be reptaced with the remuneration,
and whether this remuneration shali be vested only in authors or, in
additlion, in owners of neighbouring rights, in particular in performing
artists. Thus, It Is possible to apply Article 4 In respect of sound
recordings and to grant the remuneration only to authors, such as
composers. Likewise, Member States are free to declde whether heirs or
certain surviving dependants specified in the law shall obtain the

remuneration.

These broad possibilities glven by Artlicle 4 enable the Member States
to provide the necesséry measures for remuneration at least in
principle without being faced by practical problems which might exlst
at least In some Member States. In particular, the public lending right
schemes which are already successfully working within the Community

will not be affected in their essential substance by this Directive.

However , fbr a derogation measure under Article 4 to be permissible,
the condlitions specified have to be fulfilled so that its aims may be

realized.

The remuneration has to be distributed by administering bodies. The
very broad term "administering body" Includes all organizations or
bodies which centrally collect and distribute the remuneration. In this
~context, the pattern of organization Is irrelevant; therefore
collecting societies In the fleld of copyright would be just as

appropr late as officlal agencles. In all cases the body should be .
supervised by an independant body in retation to its activity, in
particular to ensure that the remuneration is distributed in an
equitable matter. It does not matter whether the distribution is made
by one institution, or by several institutions which distribute the

respective parts of the total remuneration.
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The fact that the remuneration has to be "equitable" means on the one
hand that the total remuneratlion must correspond to the extent of the
total use, thus to the extent of lending In the specified fibraries,
and on the other hand, that the distributlon Is "equltable" as between
the individual right owners or groups of right owners such as authors,
translators, performing artists or phonogram producers. The
remuneration has to be adequate regarding the creatlve? artistic or.
other contribution which the right owners have made to the lent object.
The legislator or the administering body may determine In general, for
example by way of fixing percentages for the individual groups of right
owners, what has to be regarded as equitable.

The reference to Community law, In particular Article 7 EEC clarifles
that the derogation measures under Article 4 have in any case to be in
compliance with Community law and in particular that they must not be

discriminatory within the meaning of Article 7 EEC.

Personal performances by performing artists and live broadcasts have a
tife for a long time and thereby become subject to further exploitation
only if they are fixed. The fixation of a personal performance or a
Iive broadcast represents its first reproduction and the preconditidn
for atl of the following acts of exploitation. Accordingly, it appears
to be very important, particularly for the purpose of combatting
piracy, to make fixation an object of an excluslve right for performing
artists and broadcasting organizations. Most Member States already )

provide such a right. /

In accordance with the purpose of the flxation right, fixation of a
performance means Its first fixation on a device from which the
performance can repeatedly be reproduced for perception such as a
phonogram or a visual recording with or without an associated
soundtrack. Since the fixation right refers only to first fixatlons, by
definttion it relates only to unfixed (personal) perfofmances and

(1ive) broadcasts.
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In relation to the terms "performing artists”, "performances",
“broadcasting organizations" and “broadcasts" reference Is agalﬁ made
to thelr'use in the Rome Conventlon (cf. In thls respect also the
comments under 2.1). Only in relatlion to broadcasts does It appear to
be necessary to clarify whether broadcasts made by cable services and
satellites shall also be covered by the Directive, since this question
Is disputed In relation to the Rome Conventlion, notwithstanding its
Article 3 (f). -

The protectlion of broadcasts In general is — and also was in the
framework of the preparatory work for the Rome Convention - justified
by the high organlzatlonar, technical and economlc expenditure ﬁhlch is
necessary for broadcasting. The neighbouring right for broadcasting
organizations provides protection against easy explolitation of this
effort by third persons. Therefore, for the justiflicatlon and necessity
of protection it Is irretevant whether a broadcast Is made by wireless
means, by cable or directly by satel!lite. Rather on the contrary, it is
reievant whether a broadcast, as In the case of wireless broadcasts, Is
made by means of a considerable organizational, technical and economic

expendlture.

Accordlingly, to the extent that services such as cable program services
vonly make an unaltered and simultaneous retransmission of recelved
broadcasts they are not covered by this Directive. However, should they
make thelr own broadcasts or programs In the same way as traditional
broadcasting organizations, there is no reason to treat them
differently. Therefore, this Directive covers not only organizers of
wireless broadcasts but also organizers of broadcasts by cable and
satellite, iIf the latter use not only broadcasts which have been made
by others but make their own broadcasts.

Article 6: Reproduction Right

Reproduction of fixed performances and of the other subject matter set
out In Article 6 represents the basic form of material exploitation and
a precondition for material distribution. Since piracy Is most

important In the fields of reproduction and distribution, It Is
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essentlal for the purpose of combatting plracy th;t all Member States
provide an exclusive reproduction right (cf. for the distribution right
see comments under Article 7).

in relation to the right owners and subject matter reference is again
made to the comments under 2.1 and, as far as broadcasting

organizations/broadcasts are concerned, to the comments under 5.2.

“Direct reproduction”" means reproducing a recording onto the same or a
different medium - such as reproducing on one fiim a per formance
recorded on another film, or re-pressing a phonogram. "Indirect
reproduction" means the recording of a broadcast which has been made,

e.g., on the basis of a phonogram.

Reproduction of any subject matter of protection set out in Article &
includes the reproduction of a part thereof such as a part of a flixed

performance.

Article 7: Distribution Right

Experlence gained in states which know oniy a reproduction right but
not a distribution right shows that a reproduction right alone does not
usually suffice to combat piracy efficiently. In practice, it iIs
difficult to get hold of iliegal producers; only the distribution right
provides the possibillty to get hold of counterfeited goods which are
on the market. Therefore, it appears necessary to provide an exclusive

distribution right for all right holders.

In relation to the right owners and subject matter of protection,

reference is agaln made to the comments under 2.1 and 5.2.

The expression "excluslve right" is employed, In accordance with the
internationally used terminology, synonymously with the expression “the

right to authorize or prohibit".

The word "public" has a very broad meaning; It excludes only such acts
of distribution which are made within a group of personally connected

persons such as friends, e.g. private gifts.
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The typlcal, although not the only case of distribution wlithin the
meaning of Article 7 is sale. The words “méke avalliable ... for an
unlimited period of time" operate to exclude the other forms of
distribution which are covered by chapter | and therefore not by
Article 7, namely rental and lending. These forms of dlistribution are
characterized by the fact that objects are made avallable for use for a
|Imited period of time and therefore must be gliven back after a certain
time, whereas under Article 7 they are made avallable forever, thus
without the iimltation to a certain time and without Iimlitation as to

mere use.

in this context Member States are free to decide how to Implement the
distribution right In relation to the rights under chapter | in their
national laws. Thus, it Is in particular possible to frame the
distribution right so broadly that It Includes rental and lending and
to provide at the same time that the exhaustion of the distribution

right does In any case not extend to renta! and lending.

Likewise it |s possible to provide, on the one hand, a distributton
right with a narrow definition as In Article 7 and, on the other hand,
a rental and a lending right as Independent rights. In this case, It is
not necessary to limit this distribution right with a narrow definition
to the first act of "making available", as defined In paragraph 1. In
any case paragraph 2 secures that the free movement of goods within the
community is not affected. Moreover, it is not necessary for the
purpose of harmonization to prescribe how Member States shape the legal

structure of the right under Article 7.

The exhaustion of the distribution right on the basis of national
neighbouring rights protection has to be distinguished from the
exhaustion on the basis of Article 30 et seq., 36 EEC. The exhaustion
In the first case |s governed by national law and mostly has as Its
onty consequence that further acts of distribution In the home country
which are following the first putting into circulation-in this country
are no longer covered by the exclusive right of distribution. In
contrast, the exhaustion on the basis of Community law relates only to
the intra-Community distribution and resolves the conflict between the
national, exclusive right on the one hand, and the alm of the free

movement of goods within the Community on the other.
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According to the established jurlisprudence of the Court of Justice of
the European Communlities the ffrst putting Into circulation of coples
of works within the Community by the right owner or with his consent
results In the Community-wide exhaustion of the dlstributlon right.
This applies also to the acts of putting into circulation of subject
matter protected by nelghbouring rights. The purpose of paragraph 2 is

to secure this rule In the framework of the proposed Directlive.

Accordingly, although the Directive does not require the Member States
to provide an exhaustion of the distribution right narrowly defined in
paragraph 1 based on natlonal law, paragraph 2 guarantees, In line
with the jurisprudence of the Court of Justice, the - In its nature
different - exhaustion of the distribution right based on Article 30 et
seq., 36 EEC. Thereby it Is guaranteed that the distribution right
under Article 7 paragraph 1 wlll not create new barrlérs to trade in
the internal market.

Article 8: Limitations to Rights

The limitations to neighbouring rights in the laws of the Member States
have been subject to certaln harmonization effects via the Rome
Conventlon and also indirectly via the Berne Convent lon. However, in
detal! numerous differences still exist.

The limitations to the neighbouring rights in most Member States are
regulated by way of a partial or complete reference to the respective
provisions in the fleld of authors’ rights. Article 15 (25 RC also
provides such a reference.

A detalled harmonization of the |imitations on neighbouring rights for
the purpose of this Directive would adversely affect this system of
reference and would to some extent result in a broader protection for
neighbour ing right owners than for authors. This again Would be
contrary to the concept of protection In the field of authors’ rights
and nelighbouring rights in most Member States. ‘

Accordingly, the |Iimitations are deliberately not deait with in detail

In the framework of this Directive. Therefore, Article 8 follows

o~
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Article 15 RC, Inter alia In setting the boundafles for the iimitations
permltted under the Directlve. This means that broader limitations In
favour of the general publlic are not permitted. This is however without
prejudice to the possiblifity of further harmonization of such

fimltations at Community level.

The expresslon "literary and artistic works" In paragraph 2 first
sentence Is to be Interpreted, In !ine with Article 15 (2) RC, within

the meaning of Article 2 (1) BC; It means all works protected by
authors’ rights.

Paragraph 3 clarifies that the posélblllty to provide a limitation to
the exciusive reproduction right in respect of private use is without
prejudice to the possibiiity to provide, in order to give a
compensation for the Ilmitation to this right, a right to remuneration
for private reproduction. By citing only the case of private
reproduction, paragraph 3 draws attentlon to the great Importance of
this case for which a right to remuneration by way of compensation for
the right owners should be sought in view of the high intensity of this
kind of use.

However, It does not follow from paragraph 3 that Member States are
free to provide rights to remuneration as compensation only in the case
referred to in paragraph 3, but not in the case of the other

limitations permitted by Article 8.

CHAPTER 111 (DURATION)

Article 9: Duration of Authors’ Rights

In the framework of this Directive on the harmonization of rental and
lending right it is not appropriate to harmonize comprehensively the
duration of authors’ rights. Thus, Article @ for the flme being
provides only a minimum duration by reference to the respective

provisions of the Berne Convention.
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This means that the general term of protection shall be, Iin accordancs

with Article 7 (1) BC, at least the Ilfe of the author and 50 years

after his death. In respect of clnematographic works, anonymous and

pseudonymous works as well as photograph[c works and works of app!lied

art In so far as they are protected as artistic works, reference Is

made to the particular terms of protection according to Article 7 (2) -
7 (4) BC which are to be understood as minimum terms.

Article 9 second sentence refers to further particular terms of
protection which exist In some Member States for example In respect of
posthumous works, coilective works and also official publications.
These continue to be governed by natlonal law.

The words "“unti! further harmonization" in the first sentence indicate

that the Commission Intends to submit a proposal for the harmonization
of the general and particular terms of protection in the field of
authors’ rights In the very near future.

Article 10: Duration of Related Rights

As in the field of authors’ rights, harmonization of duration In the
fie[d of related rights appears to be necessary for the compietion of
the Internal Market. However, also in this case the full harmonization
In the framework of this Directive is not appropriate because the
duration of protection is connected with the subject matter such as the
performance of the performing artist and therefore applies to all

rights and not only those provided in this Directive.

Accordingly, Article 10 also provides, for the time being, only a

minimum duration by way of reference to the terms of-protection
provided in Article 14 RC.

According to the second sentence of Article 10 the duration of the §

rights of film producers within the meaning of the Directive is to be,

like the rights of phonogram producers (cf. Article 14 (a) RC) at least

20 years from the end of the year in which the fixation was made .

The words "until further harmonization" have the same background as in

Article 9 (cf. the comments on Art. 9).
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Proposal for a
COUNCIL DIRECTIVE
on rental right, lending right, and on certain rights
related to copyright

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establiishing the European Economic Community
and in particular Articles 57 (2), 66 and 100a thereof,

Having regard to the proposal from the Commission,
In co-operation with the European Parliament,
Having regard to the opinion of the Economic and Social Committee,

Whereas differences exist in the legal protection provided by the laws and
practices of the Member States for copyright works and subject matter of
related rights prbtection as regards rental and lending, and such
differences are sources of barriers to trade and distortions of competition

which impede the proper functioning of the internal market;

Whereas such differences in legal protection could well become greater as
Member States adopt new and different legislation or as national

jurisprudence interpreting such legislation deveiops differently;

Whereas such differences should therefore be eliminated by 31 December 1992
in accordance with the objective of introducing an area without internal

frontiers, as set out in Article 8AAof the Treaty;

Whereas rental and lending of copyright works and the subject matter of
related rights protection is playing an increasingly important role in
particular for creators, artists and 'a broad range of industries, and

piracy is becoming an increasing threat;
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Whereas the adequate protection of copyright works and subject matter of
related rights protection by rental and lending rights aé well as the
protection of the subject matter of related rights protection by the
fixation right, reproduction right and distribution right can accordingly
be considered as being of fundamental importance for the Comnunity’s

industrial and cultura! development;

Whereas copyright and retlated rights protection must adapt to new economic

developments such as new forms of exploitation;

Whereas the creative and artistic work of authors and performing artists
necessitates an adequate income as a basis for further creative and
artistic work, and the investments required particularly for the production

of phonograms and fiims are especially high and risky and the possibility

for securing that income and recouping that investment can only effectively -

be guaranteed through adequate legal protection;

Whereas without effective and harmonized protection throughout the Member
States, such creative and artistic work as well as such investment might

decrease or never be made;

Whereas these creative, artistic and entrepreneurial activities are, to a
large extent, activities of self-employed persons, and the pursuit of such
activities must be made easier by providing a uniform legal protecion

within the Community;

Whereas, to the extent that these activities constitute services, their
provision must equally be facilitated by the establishment in the Community

of a uniform legal framework;

Whereas protection by rental and lending rights and protection in the fietd
of rights related to copyright by existing legislation, administrative
practice, and court jurisprudence does not exist at all in some Member
States and, where it exists, is not the  same or has different

caracteristics;

Whereas the uncoordinated development in the Community of legal protection
in theseAfieIds in the Member States could result in the creation of new
disincentives to trade to the detriment of further industrial and cultural

development and of the completion of the internal market;

P

|
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Whereas existing differences having such effects need to be removed and new
ones having a negative impact on the functioning of the commoh market and
the development of trade in cultural goods and services need to be

prevented from arising;

Whereas the legislation of the Member States should be harmonized in such a
way as not to conflict with the existing international conventions on which

many Member States’ copyright and related rights laws are .based;

Whereas the Community’s legal framework on the rental and lending right and
on certain rights related to copyright can be limited to establishing that
Member States provide rights with respect to rental and lending for certain
groups of right owners and further to establishing the exclusive rights of
fixation, rebroduction and distribution for certain groups of right owners

"in the field of related rights protection;

Whereas the harmonized rental and lending rights and the harmonized
protection in the field of rights related to copyright should not be
exercised in a way which constitutes a disguised restriction on trade

between Member States,

HAS ADOPTED.THIS DIRECTIVE:
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CHAPTER | RENTAL AND LENDING RIGHT
Article 1 Object of Harmonization
(1) In accordance with the provisions of this Chapter, Member States shal!

(2)

(3)

(4)

‘provide a right to authorize or prohibit the rental and lending of

criginals and copies of copyright works, and other subject matter as set
out in Article 2(1).

For the purposes of this Directive, "rental" means making available for
use, for a limited period of time and for profit-making purposes, without

prejudice to paragraph 3.

For the purposes of this Directive, "lending" means making available for
use, for a Iimited period of time, and not for direct profit-making

purposes, if it is made through institutions which are accessible to the

public, such as public libraries, research Iibraries, specialized
libraries, school libraries, church libraries, collections of new media or
of works of visual art, libraries organized or sponsored by public or

private companies, and other collections of subject matter as set out in
Article 2(1).

The rights referred to in paragraph 1 shall not be affected by any sale, or
other act of distribution, of originals and copies of works and other

subject matter, as set out in Article 2(1).



- 65 -~

Article 2 First Owner and Subject Matter of Rental and Lending Right.

QD)

The right to authorize or prohibit the renta! and lending shall belong

- to the author in respect of the original and copises of his work,

- to the performing artist in respect of fixations of his performance,

- to the phonogram producer in respect of his phonograms, and

- to the producer of the first fixations of cinematographic works and
moving images in respect of his visual recordings, and visual and sound

recordings.

(2) A rental and lending right does not arise in relation to buildings and to
works of applied art.
(3) The provisions of this Directive shall be without prejudice to any
provisions of Council Directive (EEC) No ....of .... on the Legal
Protection of Computer Programs.
Article 3 Authorization of Rental and Lending
' |f the rightholders authorize to a third party against payment the rental
' or lending of a sound recording, visual recording or visual and sound
\ recording, then each of the rightholders set out in Article 2(1) shall
retain the right to obtain an adequate part of the said payment,
notwithstanding any assignment of the rental or lending right or granting
of licences. This right to obtain an adequate‘part of the payment cannot be
waived, but its administration may be assigned.

i Article 4 Derogation from exciusive lending right

Member States may, for cultural or other reasons, derogate from the
copyright based exclusive lending right referred to in Article 1(1) for
one or several categories of objects, provided that

- at least authors obtain an equitable remuneration through administering

bodies for such lending; and

{ )0JNoL
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— such derogation measures comply with Community IaW, in particular
Article 7 of the EEC Treaty.

CHAPTER I PROTECTION IN THE FIELD OF RIGHTS RELATED TO
COPYRIGHT
Article 5§ Fixation Right

Member States shall provide for performing artists the right to authorize
or prohibit the fixation of their performances. Likewise, they shall
provide for broadcasting organizations the right to authorize or prohibit

the fixation of their broadcasts.

Article 6 Reproduction Right

Member States shall provide the right to authorize or prohibit the direct

or indirect reproduction

~ for performing artists, of fixations of their performahces,

- for phonogram producers, of their phonograms,

- for producers of the first fixations of cinematographic works or moving
images, of their visuai recordings, and visual and sound recordings,

- for broadcasting organizations, of fixations of their broadcasts.

Article 7 Distribution Right

1)

Member States shall provide

- for performing artists in respect of fixations of their performances,

- for phonogram producers in respect of their phonograms,

- for producers of the first fixations of cinematographip works and moving
images in respect of their visual recordings, and visual and sound
recordings,

- for ©broadcasting organizations in respect of fixations of their

broadcasts,
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the exclusive right to make available, for an unIimitéd period‘of time,
their respective subject matter to the public by sale or otherwise, without

prejudice to paragraph 2.

If a subject matter referred to in paragraph 1 has been put into
circulation within the Community by the right owner or with his consent,
then its import into another Member State may not be prohibited by virtue

of the right referred to in>paragraph 1.

Article 8 Limitations to Rights

(0

(2)

(3

Member States may provide limitations to the rights referred to in Chapter

Il in respect of:

(a) private use;

(b) use of short excerpts in connection with the reporting of current
events;

(c) ephemeral fixation by a broadcasting organization by means of its own
facilities and for its own broadcasts;

(d) use solely for the purposes of teaching or academic research.

Irrespective of paragraph 1, any Member State may provide the same kinds of
Jimitations with regard to the protection of performers.- producers of
phonograms, broadcasting organizations and of produgers of the first
fixations of cinematographic works and moving images, as it provides in
connection with the protection of copyright in literary and artistic works.
However, compulsory licences may be provided only to the extent that they
are compatible with the Rome Convention (International Convention for the
Protection of Performers, Producers of Phonograms and Broadcasting

Organizations). «

Paragraph 1 a) shall be without prejudice to any existing or future

legislation on remuneration for reproduction for private use.
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CHAPTER 111 DURAT ION
Article 9 Duration of Authors' Rights
Until further harmonization, the authors’ rights referred to in this

Directive shall not expire before the end of the term provided by the Berne
Convention for the Protection of Literary and Artistic Works; this shall be
without prejudice to the particular terms of protection of authors’ rights

not explicitly dealt with by that Convention.

Article 10 Duration of Related Rights

Until further harmonization, the rights referred to in this Directive of
performing artists, phonogram producers and broadcasting organizations
shall not expire before the end of the respective terms provided by the
Rome Convention. This shall apply mutatis mutandis to the rights referred
to in this Directive, of producers of the first fixations of

cinematographic works and moving images.

CHAPTER 1V COMMON PROVISIONS

Article 11 Application in Time

The provisions of this Directive shall apply also in respect of all
copyright works, performances, phonograms, broadcasts and first fixations
of cinematographic works and moving images referred to in this Directive
which are, on 1 January 1993, still protected by the national legislation
in the field of authors’ rights and related rights.

Article 12 Final provisions

Member States shall bring into force the laws, .regulations and
administrative provisions necessary to comply with this Directive not
later than 1 January 1993.
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Member States shall forthwith inform the Commission thereof and communicate
to the Commission the provisions of national law which they adopt In the
field covered by this Directive.

wWhen Member States adopt these provisions, these shall contain a reference
to this Directive or shall be accompanied by such reference at the time of
their official publication. The procedure for such reference shall be

.adopted by Member States.

Article 13

This Directive is addressed to the Member States.

Done at Brussels, For the Council

The President
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NOTE ON FINANCIAL I1MPACT

The present proposal does not have budgetary consequences for the
Communlity.
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Effect on competlitlvensss z=nd

What |Is the maln Justiflcation for the measure ?

- proper functlion of the Internal market

- Iincreased competltliveness of the European copyrlight
based industry on the world market

- strengthening of the positlon of European culture by
the provislon of remuneratlion to those Involved In

the production and dlssemination of cultural
matertal.

.Characterlistlcs of the enterprlises concerned

The proposal affects flrms of all descriptlions. Flim
producers, phonogram producers and broadcasters vary
from multinatlionals to medlum slzed natlional companles.
Authors and performers normally conduct busliness as

private Indlviduals or as small companlies.

The proposal will also affect bustinesses whlch are
concerned wlith the rental of all forms of protected
work. These incliude video and record rental shops and
vary Iin slze from small buslnesses operating a slingle

outlet to nationa! chalns.

1

What obligatlons are Iimposed dlrectly on senterprises 7

Enterprises whilch deal In the rental of protected works
wlll have to respect the rlght of authors, performers
and producers of phonograms and flims to refuse to
authorise rentai of thelr materlal. This wl!l normally

be exercised by requiring payment of royaltles In
consideration for granting such authorisation.

what obilgatlons may be imposed Indirectly on
enterprises by local authoritles ?

None.

Are there any speclal measures for SMEs ?

No.
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¥hat foreseeable effects are there

(a) on the competitivensss of enterprises ?

Righthoiders wlii benefit from the direct effect of
recelving remuneration for the use ' of thelr
materlal. Moreover, thelr competitiveness will be
enhanced by the Increased control over certain
types of unauthorised use of thelr materlal which
have hitherto Interfered with and Impeded thelr own
efforts at commerclal exploltation.

Existing rental businesses will need to adapt to
the new environment, but theltr overall
competitiveness should not be signiflicantiy
damaged, since thelr only effectlve competition
(publlic~sector lendlng libraries) will also be

subject to restrictions under this Directlve.

The exerclise of the rental right is I|lkely to be
used by phonogram producers to prohliblt absolutely
rental In the speclal case of compact dliscs, but
slnce such a practice hardly exlists at thls time In
the Communlty, there wlll be no significant effect.

(b) or employment ?

The Improvement in the filnanclal pbsltlon of
buslinesses exerclising the new rights should result
in a positive effect on employment.

What consultations have there been on this broposal ?

Proposals for Community action In the fleld of
neighbouring rights, as well as rental and lending of
copyrlght and other protected materlal, wsre publlshed
in the Commisslon’'s Green Paper “Copyrlight and the
Chailenge of Technology" in June 1988. Numerous
sucmirti~ane warama subsequently recelved, and on the
basls of these submisslons, Interested partles were

Invited to a hearing In Brussels on 18 and 19 September
1989. ‘

Jpe—
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