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- Explanatory M»emo’mndu'm_s )

- Commission proposal for European Parliament and Council Directives on the.
takmg up, the pursuit and the prudential supervision of the business of electromc
. o money mstltutlons /» '

: l‘ntroductio'n. _

Informatlon technology is eontnbutmg to rapld changes in the busmess environment
generally but also, in particular, how we do business. Over the last number of years there-
have been several new and innovative products which have lead to developments in
electronic commerce. Progress in- technology has contributed to the development of a
new kind of payment instrument — electronic money. This may be in the form of value
stored on a technical device such as a chip card or, indeed, a computer memory. Prepaid
cards used as an electronic purse have the potential to replace a substantial part of cash
payments over the long term. So-called Nétwork money or software money, transferable

from a personal computer, is emerging as the payment 1nstrument for the growmg
electronic commerce on the Internet. :

' These developments have 1mp11catrons for the European ‘Union both in terms of
completron of the internal market and regulatory and supervisory concerns associated-
with-the issuance of €lectronic money. The European Council at Cardiff invited the
Commission “to table a framework for action by the time of the Vienna European
Council-to improve the single market in financial services, in particular examining the
effectiveness of implementation of current legislation and identifying weaknesses which -
may require amending legislation.” The Commission proposal for a directive on the
business of electronic money institutions is in the spirit of that mandate. It recognises that
there. is a legislative loophole in relation to electronic. money issuance and aims to plug

that loophole. It aims at improving the single market in financial services by introducing |

minimum harmomsed rules and, more specifically, by introducing for electronic money
institutions the concept of the single passport. It will create legal certamty, encourage -

new market entrants, encourage competmon and contnbute generally to the development
of electromc commerce ' '

What is electromc money" "

-

For the purposes of this proposal electromc money can best be conceived as a digital

form of cash since it has many of the characteristics of cash. The primary similarity is -+ °

that to use electronic money authorisation is not required from a bank or other third party.

Customers buy the electronic equivalent of coins and notes i.e. they exchange cash, on a
one for one basis, for monetary value. The. customer, in effect, has exchanged cash for
another means of payment. Instead of using a debit card (which requires a bank account)
or a credit card (which requires first the agreement of the credit card company or bank
and second the appropriate advance of funds) the customer has purchase'd:a non-cash.



means of payment which can be used in much the same way as cash or other forms of
" card payment but without the requirement of third party authorisation.

This monetary value is stored either on a “chip” card, for example on a card similar to a
phone-card, or in the form of computer software, which can be stored on the customer’s
PC and can be used to buy both “virtual” products over the Internet (such as music,
books, computer programmes etc.) or “real” products which will be delivered to the
customer’s home or place of work. '

Chip cards generally replace small amounts of cash and are used mainly for small

“purchases such as newspapers, minor grocery purchases, petrol etc. One of the benefits
that'electronic money has over cash and other payment instruments is the ability to make
very small electronic payments, such as % or 2 of 1 EURO cent for downloading a page
of information on the Internet: -

Another major similarity with cash is anonymity. No account with a financial institution
is required. Consumers can continue to purchase goods with electronic money in the’
“-same way as they can use cash without details of their name, bank, etc being disclosed to
the retailer. (The Moneylaundering Directive will, of course, apply to electronic money
institutions.)

The amount of electronic money, which can be stored on a chip card, is generally limited.
For 19 schemes in operatlon in the EU the maximum limit of stored value is below
250ecu

Multi-purpose pre-paid ea_rds

The most common form of pre-paid card is a phone card. This is a single purpose card. It.
represents a prepayment to the ‘phone company for intended ‘phone calls by the.
customer. However, a multi-purpose card is. accepted by businesses other than the issuer
of the card. This card (or computer software as outlined above) can be used in exactly
the same way as cash or other means of payment such as a credit card. For example, a _
multi-purpose pre pa1d card can be used to pay parking fees, to make ‘phone calls, to
purchase newspapers and magazines etc. subject only to the amount of monetary value
stored on the card and, of course, acceptance by merchants.

This proposal is concerned only with multi-purpose electronic money. The- direcﬁve will
not cover, therefore, single purpose cards like telephone cards. The same is true for credit
cards as they do not represent stored money value.

International Issues

Electronic moriey and its issuance is only one small, albeit important, element in the
overall sphere of electronic commerce. Electronic commerce is, by its very nature, a
global issue. A number of other issues, apart from electronic payments, are being
- discussed at international level and in various fora such as the WTO, the OECD etc.
These issues concern, inter alia, encryption. (security and confidentiality of information)
electronic authentication (electronic signatures to facilitate certainty and security) privacy



~ and protection of personal data, taxation customs duties, intellectual 'property rights etc.
Government. leaders in ‘the G7 and. GI0, -amongst™ others encourage positive
developments in electronic commerce. : ‘ .

As Tregards electronic money different approaches are being adopted In the UsS for ;
example there are no 1mmed1ate plans to regulate electronic money issuance. and there i is,,
at present, no restriction on who' can issue it. This approach is, in part, based on the
continuing high usage of cheques as a preferred means of non-cash payment. Moreover,
~ the size and complexity of the US economy make estabhshmg a nation-wide system
more difficult. There are, however, a growing number of limited area schemes bemg
" developed such ason college campuses, sports stadia, mllltary bases etc. .

In May of this year an interagency Task Force on Electromc Payments chaired by the

Office of the Comptroller of the Currency, was of the opinion that government regulation - /.

- at this time could adversely affect-competition and innovation in an industry. that i is still = -
in the early stages of development and could increase the costs of electronic money -
products unnecessarily. They recommended that issuers of electronic money products
continue to explore and develop meaningful self-regulatory approaches to deal with such
key consumer issues as pnvacy, consumer disclosures and protection.

The issue is currently being examined in Japan where a number of large prlot schemes are
already in operation or will come on line in the near future One of the main proposals

being considered is the mtroductlon of a regulatory structure for non-bank 1ssuance of
electromc money. :

The European Union now has the opportumty to establish a framework that could
become the’ benchmark for prudential and regulatory developments in thls area on the
-wider lntematlonal stage

. " The need for a Dlrectlve :

' In relatron to electronic money, the aim and mandate of the Comm1ssmn is to build and
help unfold the single market in financial services. The focus is on removing barriers for
. carrying on financial business activities across borders, to follow developments- of new
techniques and products, allowing their free circulation without unjustiﬁed burdens. At
. the same time the Commission is conscious of the regulatory and supervrsory issues
assocxated with electromc money issuance.

. The ﬁnancral integrity and the operations of electromc money issuers must be secured.

On the one hand we must ensure the stability and soundness of issuers of electronic
money. On the other hand we must ensure that the failure- of any one individual issuer
does not result i in loss of confidence in thlS new and developmg means of payment. '

The development of e-money schemes in Europe started in the late 80s/early 9OS wrth
pilot schemes in a small number of Member States. However, projects developed rapidly

~ from the mid-1990s. For example, in the early stages of development there were only

small pilot schemes in three Member States. This had increased to 24 multi-purpose
money schemes operating in the Union by the end of 1996 with only three Member - -
States having no scheme at all. In is anticipated that w1th 1ncreasmg usage even more
new schemes will be developed. .



Against this background, the supervisory and regulatory approaches to the issuance of e-
money have developed on an ad hoc, national basis throughout the Union. There is no
clear legal framework for electronic money issuance and if the regulatory issues are not
addressed this business can be carried out on an unregulated basis. It is neither in the
interests of consumers nor markets generally that this situation be allowed to corntinue.

Apart from commitments given in previous ,Commu;iications from the Commission to
_introduce a regulatory regime for the issuance of electronic money there are other reasons
why this issue should be addressed without delay.

e Electronic money presents an opportunity for consumers to familiarise themselves
with the concept of the single currency — in the absence of EURO notes and coins until
2002 consumers and retailers, by availing of electronic money schemes, will be able to
buy and sell in EURO in the intervening period. This will also contribute to the
growth and development of electronic money as a simple means of cross-border
payment. Although there is as yet no fully functional cross-border system in operation
several of the existing systems are capable of being used on a cross-border basis. .
Moreover, once the legal certainty provided by the proposal is established, an increase -
in cross-border interoperable systems is expected.

e Member States have started to develop rules and regulations at the national level in
relation to electronic money issuers. There is, -thgrefore,- a risk that different
approaches at the national level will make harmonisation all the more difficult in two -
or three years time. ' -

Given the potential development of cross-border e-money schemes, fostered not only by

"developments in information technology but notably by the introduction of the EURO, it
is necessary to address the question whether, subject to certain minimum supervisory
controls, non-bankentities, to which the freedom of providing cross-border e-money
services is already provided for by Article 59 of the Treaty on European union, should be
allowed to provide cross-border e-money services under a concept of mutual recognition
of home supervision in the framework of harmonised prudential rules as are applied to
credit institutions. For these latter institutions cross-border operation of e-money schemes
is already permitted under the terms of the Second Banking Co-ordination Directive.

The Commission has therefore decided to take a proactive approach to this issue. This
proposal will create a harmonised single market in the provision of electronic money in
~ the European Union. It will reinforce stability and substantially eliminate the associated
prudential risks. The proposal is timely not only to create legal certainty for potentlal
market entrants but also from the perspective of the single currency.

The Regulatory issues

'There is much debate about the potential for electronic money, both card based and
computer based. In terms of electronic commerce expectations are very high. For
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' exarnple the results of research by one organisation! suggest that Internet payment's: will
grow from approximately $518 million in 1998 to $6.6 brllron by the year 2000. These
ﬂgures are not untyprcal of other research results

' The level of 1nd1v1dual payments can be qu1te small and, 1ndeed one of the attractlons of
electronic money is that it can be used to make micro-payments (for example, 0.5 of one
EURO cent per page on the Internet). However, in terms of overall exposure it is evident

‘that a substantial amount of . electronic money could be in circulation exposing

consumers, but especrally traders and retallers to fallure and in thlS event the poss1b111ty
of systemic risk. :

" The present proposal deals only with the prudential and regulatory issues concerning -
electronic money issuers and sets out requirements to be applied to issuers of electronic
money products in order to ensure their stability and soundness. The legal and contractual
relatronshxp between consumers and electronic money 1nst1tut10ns is being exammed
separately and is dealt with in more detail below.

. As well as con51derat10ns concerning completlon of the single market and the rernov'al"'of
_ barriers to trade, the Commission is conscious to ensure a level playing field between
different types of institution. It is clear that traditional credit institutions too will play an
important role in this segment of retail financial busiriess and therefore, the fundamental
rules concerning free circulation under the pnnclple of mutual recognition and the
supervisory regime to-which they are subject such as authorisation, capital requirement,

supervision -etc. should also be applled in an appropnate way to electromc money '
institutions. :

The regulatory régime must be such so as to achieve the highesf degree possible of a _'

- level playing field between different types of institution while at the same time not being_

~ overly burdensome so as to 1mpede or hamper the development of thlS new 1ndustry ThlS
is the aim of the current proposal. '

The Banking Advisory Committee'as well as financial institutions, electronic money -
institutions, service providers and other interested parties were consulted.on the general
.framework proposed While there was not unanimity, there was broad agreement on the
general approach belng adopted ' -

- Monetary Policy

In preparatlon of thls proposal it emerged that due account must be taken of the: potentlal
-implications  of e-money issuance for the conduct of monetary policy. Concern was
expressed that the possibility must exist for central banks to impose reserve requirements
on all issuers of electronic money, in particular in order to be prepared for a substantial
development of electronic money with a material impact on monetary policy.

* The Governing ‘Council of ‘the European Central Bank recently identified three main
“functions which a minimum reserve system could usefully perform in Stage 3 of EMU.

. ! Forrester Research



One of those main functions was that “....such system could contribute to enlarging the
demand for central bank money and thus creating or enlarging structural liquidity -
shortage in the market; this is considered helpful in order to improve the ability of the
ESCB to operate efficiently as a supplier of liquidity and, in the longer term, to react to .
new payment technologies such as the development of electronic money.”? .

The proposal by the Commission to amend the definition of credit institution in the First
Banking Directive to allow institutions, which are not willing, to enter into full banking
operations to issue electronic money under the fundamental rules governing all other

. credit institutions will promote the harmonious development of the activities of credit °

institutions throughout the Community, in particular as regards the issuance of electronic
money, and will avoid distortion of competition between electronic money institutions
even'ds regards the application of monetary policy requirements. The ECB has got the
necessary powers to apply, or not to apply these requirements.

Why a different regime for non-banks ?

In the area of banking, the single market in the prov151on of services was achleved by
introducing the single licence regime based upon a minimum harmonisation of prudential
supervision. The Commission draft proposals for directives on the issuance of electronic --
‘money follow that same route and are very much calibrated on the existing banking -
" directives. The main thrust is to provide for the application of those elements of banking
legislation, and only those, which are pertinent to the provision of e-imoney and to the
risks associated with it while at the same time ensuring, from a monetary policy
perspective, that both stability and a level playing field as between issuers are realised. h

- This approach is in line with the principles followed until now. European banking
legislation always acknowledged that there are differences between institutions. For such
targeted regulation reflecting peculiarities of certain institutions it is of course important
that it does not undermine the level playing field. The suggested supervisory regime is

~ -certainly less cumbersome than that applying to banks. However, competitive advantages

_ in terms of reduced compliance cost are balanced by stringent restrictions, both in terms

of business activities and investments of non-bank providers.

" The principal differences between the application of the First and Second Banking Co-
ordination Directives to banks and electronic money institutions lies in the initial capital
and on-going own funds requirements and the investment limitations imposed on them.
The initial capital requirement for banks is 5 million ECU while that proposed for'
electronic money institutions is set at 500,000 ECU. On an on-going basis banks are
required to maintain a minimum own-funds requirement of 8% while the ﬁgure proposed
for electronic money institutions is set at 2%. »

The business activities and investment capabilities of electronic money institutions are
substantially different from those applying to banks. On the one hand it is important to

2 European Central Bank, Press Release “The use of a minimum reser.ve system by the European
System of Central Banks in Stage Three” 08.07.1998
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. set an initial capital requirement at a level that will not discourage new market entrants

and one which reflects the relative risks involVed while on the other hand it is important
to. limit the on-going own-funds requirement to a level that will not adversely affect

profitability. These lower thresholds for ¢lectronic money mstltutlons are balanced by »

strict limitations on their investment portfoho

The Banking Advisory Committee was consulted and acknowledged that investments of
funds by electronic money institutions must reflect the fact that the. funds serve as the
necessary backing in order for the issued e-money to be accepted as a reliable, cash

_equivalent payment means but ‘cautioned’ against an overly complex approach. At a

technical level Natlonal experts generally agreed that the mdlcated amounts were of a .
reasonable order ‘ :

By usmg thls approach the Commlss1on aims to promote competition in the evolvmg -
European e-money market and to allow that market to drive the pace of development and

" innovation and to offer a quality product that meets the expectations of consumers and is

competitive at the wider international level while at: the same time not dlstortmg
competition between credit institutions 1ssumg electronic money. |

The objective of the proposals is pro-competltlve it will naturally be important to
monitor the development of the esmoney sector:to see if spec1ﬁc ‘interventions are

,necessary m order to promote or mamtam competltlon

Consumer Issues

On July 9" 1997 the European Commission published a Communication “Boosting

Customers’ Confidence in Electronic Means of Payment”.? That Communication referred .

to the link between electronic commerce and new payment instruments which had been

highlighted in an earlier Communication, “A- European Initiative in Electronic® -

Commerce™ It identified four main areas where “a substantial contrlbutlon by pubhc '
authorities is called for as regards electronlc payments Those four areas are set out

- again here

Action (i) They must define the supervisory framework appropnate for the i 1ssuance of -
electromc money 50 as to ensure the stability and soundness of issuers;

Response: Thls is the content of the current proposal

Actlon (ii) They must prov1de guldance for issuers ‘and users, on transparency, hablhty
and redress procedures, in order to ensure the full conﬁdence of users.

,RespOnse Attached to the Communication was addressed a Recomrnendation to the

Member States concerning transactions by electronic payment instruments and in

'partlcular the relatxonshlp between issuer and holder. Amongst the ‘i 1ssues addressed in

3°COM (97) 353 Final

4 COM (97) 157 Final, 15.04.97 .
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that Recommendation were transparency of conditions for transactions, including
minimum information on terms and conditions; obligations and liabilities of the parties to
a contract including obllgatlons and llablhtxes of the issuer and holder; and settlement of -
disputes procedures.

Member. States were invited to implement the terms of the Recommiendation no later than
December 31¥ 1998. The Commission has undertaken to examine the implementation of
that Recommendation by the Member-States and will take whatever action is necessary in
light of that study. : :

Action (iii) They must clarify the application of the Community’s competition rules so
as to achieve an appropriate balance between mteroperablhty and sound and vigorous
competition in these markets. -

Response: The Commission, in the light of notifications already received, is_currently -
examining the competition rules governing in’teroperability

‘Action (1v) They must tackle the risks of fraudulent use and counterfemng, by i 1mprov1ng |
security. : :

: Response. On July 1¥ 1998 a Communication from the Commission on A Framework-for‘
Action on Combating Fraud and Counterfeiting of non-cash means of payment was
issued. The aim of the Joint Action plan.contained in that Communication is to ensure
that fraud and ‘counterfeit of non-cash means of payment is recognised as a criminal

. offence in all Member States and set out a range of measures to be taken at National

level. There is a commitment for an assessment of the implementation of the framework

by the Council based on a report from the Commission by the end of 2000.

In thecontext of consumer issues it is appropriate to emphasise that the electronic money . -~

instruments covered by the current proposal do not represent a deposit. Unlike a
. depositor, a user does not advance funds to an issuer in order to ensure their safe keeping
and handling. Neither the issuer nor the customer pursues this objective. The underlying
contract between the customer and the issuer is that the user will get value for the

electronic money from those merchants that accept 1t and that the issuer will honour his
commitment to give value. -

- The issue of reimbursement does not arise in the normal course of events. The customer .
is making an advance payment for, as yet, undetermined goods and services in the same
way as a customer who purchases a ‘phone card has not determined when or where the
calls will be made. :

The nature of the contract between the issuer and the holder will clearly establish the
legal relationship between them. Specific terms, conditions, and other transaction rules,
including the possibility of reimbursement, if any, may be determined under the
contractual agreement of each electronic money scheme. The contractual provision. of .
reimbursement, if convened, does not change the nature of the contract, because the
purpose of the contract does not change; it remains the purchase and sale of electronic
money and related payment services. :

Thls-proposal is concemed_ w1th the prudential and regulatory issues of electronic money.
Nevertheless, the consumer related issues will be addressed in a separate Communication
followed by specific legislation, if necessary. ’
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Conclusiom © . -

Electronic money ‘has the potential to develob into an efficient and effective means of

payment; it can play a significant role in the development and improvement of electronic.
: eommerce, and it can be an important tool in the completion of the singie market and

meonetary union. The Commission is of the view that it is in the interests of both business '
and consumers alike that electronic money develops within a regulatory environment that
instils trust and confidence iri this new.and developmg payment instrument. At the same
time it is vital that development is allowed t0 take place ummpaxred by strict

technologlcal rules which w1ll hamper innovation and restrlct competmon

The Commnssmn proposal on the taking-up, the pursult and the prudential superviéion of
the business of electronic money -institutiens introduces the regulatory regime necessary

~ to ensure the financial integrity of non-bank issuers.without stifling developments in the

domain of electronic money and will help to cultivate an environment in which the

"development of this new means of payment 1° promoted in the 1nterests of busmess and’

consumers. : u

Outline of the draft directives. .

" Scope '

-The amendment to the First Banking Directive defines: electronic money institutions as

credit institutions thus submittihg them to the provisions of the First and Second Banking

Co -ordination Directives thereby allowing them the European Passport. At the same time .

it creates a level playing field as between different types of credit institution. Because of
the limited scope of the business of electronic money institutions some of the provmons .
of the banking directives are not applied or are more hmlted in their apphcanon These

' prov;:,xons are set out inthe ad hoc dlrectwe

, As regards the ad hoc directive 1tse1f in line thh the Commxssxon s proposed regulatory

approach Article 1 suggests a limited scope of application’ restrictingsharmonisation of -

- regulation to ele tronic money institutions’" i.e. non-bank providers of e-money services.

Electronic money is defined in such a way as to cover prepald cards and network money,
however, only if issuance is within a 3-party system, i.e. if the electronic monetary value
is accepted as a means of payment by uridertakings other than the issuing institution(s). -

The business of electronic money - institutions, other than the issuance of. electronic

money, i§ restricted to the provision of closely related financial and non-financial
services, such as administering electronic. money; performing operational or ancillary
functions; issuing and administering other means of payment. The. provision of non-
financial services dellvered through the electromc dev1ce is permltted

Application of Banking Dlrectlves

Responding to the specific nature of e-money institutions and ‘corresponding regulatory
needs Article 2 fully or partly waives application of some of the 40 Articles of the First
and Second Banking directives. Yet, for the taking up and pursuit of business, e-money
institutions are subject to the same conditions as credit institutions. Requlrements as for
credlt institutions apply notably with respect to » -

~



‘o pribr autlio;isation;

| o mini‘fnur,r;/;:'apitallr'e'quire:r‘n_enté (bp a reduced basis); -
o fit'and proper management; |
o souﬁd and prudenf operation;

o initia‘l_ andongding ‘owner control.

Article 2 clarifies that, except for the Money Laundering Directive and the Consolidated

Supervision Directive, other EU banking legislation does- not apply to e- money .

institutions unless this is specifically provided for.

‘Thus, subject to compliance with the requlrements pursuant to Articles 3 to 6 regarding
notably restrictions of activities, limitations on investments and adequate own funds,
e-money institutions would fully benefit from the freedom of establlshment and provision
of services as provided for in the 2BD. . ~

Artl_cle 2 also provides that the contractual arrangements must specify if the stored value
is redeemable and, if so, the specific contractual conditions.

. )
/s

Initial Capltal and on-gomg Own Funds Requirements

Article 3 intfoduces ongoing own funds requirements. These requlrements are necessary

in order to ensure that e-money institutions have own funds commensurate with the size

of their operation. The suggested yardstick is set at 2% of the higher of the institution’s

current amount or the average of the preceding 6 months total amount of unredeemed e-

 money issued by the institution in question. In any event the amount may not fall below
the initial capital requirement of 500,000 ECU. ’

7

. /
Limitations of Investments

Article 4 proposes limitations on investments that reflect the need for a prudent
investment policy of issuers of e-money, to contain in particular the exposure to liquidity
risks of issuers. Accordingly, the proposal requires that funds received in exchange for
1ssued electronic money should be invested only in highly liquid assets which attract a
0%/ credit risk weighting in accordance with the Solvency Ratio Directive. Hedging .of
market risks by highly liquid exchange-traded derivative instruments subject to a 0%
- credit risk capital charge would also be allowed.

t

In addmon,/ electromc money mstltutlons may invest in other highly liquid debt
mstruments ‘and have ancillary liquidity in the form of sight deposits held with Zone A
~ credit mstltutlons ‘However, such investments are subject to a ceiling of twenty times the

institutions’ own "funds and subject to large exposure limitations as least as strmgent as -

those 1mposed 6n banks.

”
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The hmltatlons on investments respond to the need of imposing a re auvely low-nsk
investment policy, which appropriately reflects the liquidity risks to- whibh electronic
money institutions are exposed. The imposition of this low-risk mvestment requlrement

~helps to ensure the stability and. soundness of the issuers thereby protectxng the e- money
‘system and consumers in general

\. .{

- Article 5 imposes a requrrement on competent authorltres to verxfy comphance b) e-
money institutions with Articles 3 and 4 at least twice each year Thlle Article 6

emphasrses the oblloahon to have sound and prudent operatlons

Walver

Article 7 affords an option to the Member States allowmg for a waiver of certam of the. -

provisions of the proposals commensurate with the risks inherent in.small e-money

schemes. The waiver may only be applied to e- money institutions underpmmng relatlvely :

small schemes

The underlying consrderatlons are that the overall unredeemed e-money does not exceed
ECU 10 million of unredeemed ¢-money and that the storage dev1ce has a capacity of

"~ ECU 150 of maximum loadmg amount.

‘The waiver only applies to business activities (Article 1(4)), apphcatlon of the First and

Second Banking Directives (Article 2(1)), initial capital and own funds requlrements

" (Article 3(1)) and Article 8 which requires exrstmg electromc money" schemes to submit

information to the competent authorities. 5

' Such small schemes will not benefit from the passport provisions. They w111 however,

continue to be subject to the other provisions such as limitations on investments, limited

ongoing own funds requirements, an obligation to have sound and prudent operations, '

semi-annual reporting requirements and apphcatlon of Money Launderlng Drrectlve etc

‘Grandfathering

" Article 8 provides for a grandfathermg as regards the authorisation requlrement for e-

‘money institutions already operating at the date of the commg into force of national

prov1srons 1mplement1ng the European regulatlon e

The 'remeining Articles are the standard implementation and notiﬁca}tikin;.ﬁrovisions. o




Proposal fbr a
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE

98/ 0252(¢cop)

- on the taking up, the pui'suit and the prudential supervisimi of the business of

electronic money institutions

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN
UNION,

Having regard to the Treaty establishing the European Commumty, and in partlcular the

first and third sentences of Article 57(2) thereof,

Having regard to the proposal from the Commission,’

'ﬁaﬁng regard fo the opinion of the Economic and Social Comrr.littee',6

Acting in accordance with the procedure referred to in Article 189b of the‘Treat}»',7

Whereas credit institutions within the meaning of Article 1, first indent, (b) of Council

Directive 77/780/EEC %as last amended by European Parliament and Councll Directive -

98/.../EC? are limited in the scope of their activities;

Whereas, it is necessary to take account of the specific characteristics of these institutions
and to provide the appropriate measures necessary to co-ordinate and harmonise Member-

States’ laws, regulations and administrative provisions relating to the taking up, the
pursuit and the prudential supervision of the business of electronic money institutions;

whereas the approach adopted is appropriate to achieve only the essential harmonisation
necessary and sufficient to secure the mutual recognition of authorisation and prudential
supervision of electronic money institutions, making possible the granting of a single
license recognized throughout the Community and the application of the pr1n01p1e of
home Member State prudential supervmon

SOINoC....
6 0JNoC....

7 Oplmon of the European Parliament of .. (Of No C.. ) common position of the Council of .(OJ No
' ...) and decision of the European Parliament of ...(OJ No C....) -

8 0JL322,17.12.1977, p30
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whereas within the wider context of the rapidly evolving electronic commerce it.is-

desirable to provide a regulatory framework that assists electronic money in dehvermg its
- full potential benefits and. that avoids hampermg technolog;ca innovation in pamcular,
whereas, therefore, this Directive introduces a technology-nsutral lega! framework that
harmomses the prudennal supervision of electronic money institutions to the extent

necessary for ensurmg thelr sound and prudent opera 1on and therr ﬁnanc1a1 1ntegr1ty in
partlcular - . :

whereas credit institutions, by virtue of pointlkS of the Annex to Council Directive
89/646/EEC!0 as last amended by directive 92/30/EEC!!, are already allowed to issue and -

administer. means of payment including electronic money and. to carry on sr.ch activities
Community-wide subject to mutual recognition and to' the comprehensive :prudential

supervisory system applymg to them in accordance w1th the European bankmg
.Dn'ectrves ' '

'whereas the mtroductlon of a ‘separate pruden‘ual superv1sory reglme for electromc )
money institutions, which although' calibrated on the prudential ‘supervisory - regime

. applying to credit mstltutlons and Directives 77/780/EEC and 89/646/EEC in partlcular
differs from that regime,

‘money cannot, in view of its specific character as an electronic surrogate for coins and

"~ banknotes, be regarded as a deposit-taking actwrty prohibited pursuant to Artrcle 3 of

Directive 89/646/EEC to undertakmgs other than credit mstltutlons

whereas in order to respond to the specmc rrsks associated w1th the issuance of electromc

money this prudential supervisory regime must be more targeted and, accordingly, is less
cumbersome than the prudential supervisory regime applying to credit" ms’ututrons,

notably as regards reduced initial capital requirements and- the non-apphcatron of

: Dxrectlves 89/647/EEC‘2 92/ 121/EEC‘3 and 93/6/EEC‘4

whereas, however 1t is necessary to' preserve. a level playlng ﬁeld between credlt '
- institutions issuing electronic money and electromc meney institutions and, thus, to

- ensure fair competition among a wider range of institutions to the benefits of users:
“whereas this is achieved since the above-mentioned less cumbersome features of the
prudential supervisory regime applying to electronic morey institutions are balanced by

provisions that are more stringent than those applying to credit institutions, notably as.
* regards restrictions of the business activities electronic money institutions may carry on

and, particularly, prudent limitations of their investments .aimed at ensurmg that their

ﬁnanclal 11ab1ht1es related to outstandmg electromc money are backed at all times by .f

1905 386, 30.12.19:-;9,";)1‘ L

CworLi, 28.04.1992,p52 . o
‘i.z‘6.11"1.4'38»6‘.,‘30.12.1989,;).14 e
13 05 L29 05.02.1993, p1 |

e

140JL141,11.06.1993,p1 -

is justified and desirable because the issuance of electronic
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whereas with a view to the posslblhty of operatmnal and other ancillary functions related
to the issuance of electronic money being performed by undertakings which are not

~ subject to prudential supervision it is appropriate to afford competent authorities certam
' powers with respect to these undertakings; :

whereas it is appropnate to afford competent authorities the possibility to waive certain
requirements imposed-by this Directive for electronic money institutions which operate
only within the territories of the respective Member State and whose busmess actlvmes
do not exceed certain- thresholds

whereas adoption of this Dlrectlve constltutes the most appropriate means of attammg the
desired objectives; whereas this Directive is limited to the minimum necessary to attain
these objectlves and does not go beyond what is needed for this purpose;

whereas the Bankmg Advxsory Commxttee has been consulted on' the adoptlon of this -~

Directive;

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Scope, definitions and restriction of activities
{I> -~ This Directive shall apply to electronic money institutions.

(2) It shall not apply to Lhe mstxtuttons referred to.in Article 2 (2) of Directive
‘. 77/780/EEC ’ '

(3)  Forthe purposes of this Directive:

< (a) ‘electronic money institution’ shall mean an undertaking, other than a
credit institution as defined in article 1, first indent, (&) of Council I?ivcctiv
77/780/EEC which issues means of payment in the form, of electronic money
or which invests the proceeds from such actxvmec vmthout bemg subject - to
Couneil Dlrectlve 93/22/EEC"3;

(b) electromc money shall mean monetarv value Wthh is;

@) stored elect:omcally on an electronic device. such as a chxp card ora

computer memory;

(i) accepted as ‘means “of payment by undertakmgs other than the 1ssumg

institution;

(iii) generated in order to be'put at the disposal of users to serve as an
electronic surrogate for coins and banknctes; and

.

150J L141, 11.06.1993, p27
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- (iv) generated for the purpose of effectmg electronlc transfers of hmrted value
.- payments. ’ : :

2. (4 The busmess actlvmes of electronic money institutions other than the -

1ssu1ng of electronic money shallbe restrlcted to:

'(a) the provision of closely related ﬁnancral and -non-financial services such as the
administering of electronic money by the performance of operational and other
ancillary functions related to its issuance and the issuing and administering-of other
means of payment within the meamng of pomt 5 of the Annex to. Dlrectrve
- 89/646/EEC; and " : . : :

(b) the provision of non-ﬁnanmal services that are dehvered through the electromc ‘

dev1ce

Electronic money institutions shall not’have any holdlngs in other undertakmgs

except where these undertakings perform operational or other ancﬂlary functions - |

related to electronlc money 1ssued or dlstnbuted by the 1nst1tutron concemed

: '.;Articfle_ 2

Application of 'Ba'nking Directives

N

(1) Save where otherwise expressly prov1ded for, references to credlt institutions in -

‘EC regulations, directives other than Directives 77/780/EEC and 89/646/EEC,
recommendations and oprmons shall not apply to electronic money. institutions..

2) | ;Artlcles 2 (5) and (6), 3(3)b), c) and d) and (7), 4, 6, 7 (2) and (3), 8 (2), (3) andv _

(4), 10 and 14 of Directive 77/780/EEC and Articles 4, 6, 10,12, 18 (2), 23 and

24 of Directive 89/646/EEC shall not apply. The freedom of establishment and

_ the freedom to provide services according to Articles 18.to 21 of Directive

89/646/EEC shall not apply to electronic money mstltutlons busmess activities
S other than the issuance of electromc money.

(3) - Council Directives 91/308/EEC16 and 92/30/EEC‘7 shall apply to electromc
e money institutions. : :

@) For the purpose of applymg Article 3-of Dlrectlve 89/646/EEC funds recelved in
exchange for electronic money shall not be regarded.as: deposits within the
meaning of that Article if the underlylng contractual arrangements

(a) clearly establrsh the specific character of electromc money as an electronlc
surrogate for coms and banknotes and

16 0J L166,28.06.1991,577 - R C
17 0J L110, 28.04.1992, p52
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(2}

3)

(D

(b) do not provide for the possibility of advancing funds with a view to ‘and in
exchange for the receipt of electronic money at a later stage.

'Redeemability of electronic money is, in itself, not a sufficient reason for
considering the funds advanced by the user to be deposits within the meaning of

Article 3 of Directive 89/646/EEC. The contract between the issuer and the user
shall define if the stored electronic money is redeemable or not, and, if
appropriate, the conditions, the formalities and the time period of redeemability.

Article 3

Initial capital and ongeing ewn funds requirements

Electronic money institutions shall have an initial capital of no less than ECU
500,000. Notwithstanding paragraphs 2and 3 below thexr own funds shall not fail
below that amount.

Electronic money institutions shall have at all times own funds equal to or above
2% of the higher of the current amount or the average of the preceding 6 months’
total amount of their financial liabilities related to outstanding electronic money.

- Where an electronic money- institution has not completed a 6 months period of
business, including the day it starts up, it shall have own funds equal to or above -

2% of the higher of the current amount or the 6 months target total amount of its
financial liabilities related to outstanding electronic money. The 6 months target
total amount of the institution’s financial liabilities related to outstanding

electronic money shall be evidenced by its business plan subject to any -
- adjustment to that plan having been required by the competent authorities.

Article 4
Limitations of investments.

Electronic money institutions shall have investments of an amount of no léss than
their financial liabilities related to outstanding electronic money in the following
assets only'

(a) asset items which accordmg to Amcle 6 (1) (a) points 1 2,3,4 and
Article 7 (1) of Directive 89/647/EEC attract a zero credit risk weighting and
* which are highly liquid;

»

(b) sight deposits held with Zone A credlt institutions and -debt
instruments, which are :

6] highly liquid;

“(ii) not covered by paragraph 1 point (a),



N

. (iii) recognised by competent authorities as- quallfymg items w1th1n the |
. ‘_meamng of Artlcle 2(12)of Dlrectrve 93/6/EEC, and ~ :

iv) 1ssued by undertakmgs other than undertakmgs whlch have a dlrect or .
- indirect. holdmg in the electronic money ‘institution concerned or which must.
- ~be included in these undertakmgs consolidated accounts or in which the .
S electromc money 1nst1tutron concerned has a direct or indirect holding.

B ’(ﬁ) Investments referred to in paragraph 1 pomt (b) may not exceed twenty- times the

: own funds of the electronic money institution concerned and shall be subject to
" limitations which are at least as stringent as those. applymg to credrt mstltutlons in
R ,accordance with Dlrectlve 92/ 121/EEC '

.(3) ‘For the purpose of hedgmg market rlsks arlsmg from the issuance of electronlc'

- money and from the investments referred to in paragraph 1 electronic: money

~ institutions may use highly hquxd_mterest-rate and foreign-exchange-related off
balance-sheet items in the form of exchange-traded derivative instruments to -

~ which Annex II to Directive 89/647/EEC does not apply. The use of derivative = . . |
instruments accordmg to the first sentence is _permissible only if the full .
elimination of market risks is mtended and, to the extent p0351ble achieved.

@ Member States shall 1mpose appropriate lrmxtauons on the market risks electromc'
money institutions may incur from the mvestments referred to in paragraph 1.

(5) e For the purpose of applylng paragraph 1 assets shall be valued at the lower of cost ‘
' or market value L ,

(6 If the value of the assets referred to in paragraph 1 falls below the amount of |

financial liabilities related to outstanding electronic money the competent
authorities shall ensure that the electronic money institution in question takes

appropnate measures to remedy that situation promptly. To this end, and for a
' temporary" period only, the competent. authorities may allow the- institution’s

financial liabilities related to outstanding electronic money to be backed by assets .-
-other than those referred to in paragraph 1 up to.an amount not exceeding the
lower of 5% of these llablhtles and the 1nst1tutlon s total amount of own funds

S Articdes
Verlficatlon by competent authontles .

Competent authontles shall verlfy comphance with Articles 3 ‘and 4 not less than twice -
each: year on the basrs of data supphed by | the electronlc money 1nst1tut10ns '

| :gf.:;'f
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" Article 6

Sonmdﬁ and prudent operation

Electronic money institutions shall have sound and prudent management, sound

administrative and accounting procedures . and adequate internal’ control
mechanisms. These should respond to the ﬁnanc1a1 and non-ﬁnanmal risks to
which the institution is exposed.

If an electronic money institution undertakes business activities of - the type
referred to in Article 1 (3) point (a) in co-operation with another undertaking

- which performs operational or other ancillary functions related to these business

activities and which, with a view to the risks related to these functions, is subject
to no_prudential supervision, the contractual arrangements underlying this co-
operation shall provide for contractual rights which enable the electronic money
institution properly to monitor and contain these risks and immediately ‘and
- unconditionally to cancel the contractual arrangements underlying the co-
operation if the effective exercise of these rights is impaired in practice or upon
request of the competent authorities in accordance with paragraph 3 last indent.

In order to ensure the effective supervision of an electronic money. institution
which co-operates with another undertaking in the manner described in paragraph
2, Member States shall provide that their competent authorities may:

(a) require that other undertaking to supply any information which would be
relevant for the purpose of supervising the electronic money institution;

(b) carry out, or have carried out by external inspectors, on—the -spot 1nspect10ns of .

that other undertaking to verify such information; and

(c) require as appropriate the electronic money institution promptly to remedy any
shortcomings and if necessary immediately to cancel the contractual arrangements
underlymg the co-operatlon w1th that other undertaking.

Article 7
" Waiver '

Member States may waive the application of ‘Articles 1 (4), 3 0, and 8 of this
Directive and the application of Directives 77/780/EEC and 89/646/EEC to an

electronic money -institution if the totality of the business activities of the type

referred to in Article 1 (3) point (a) it undertakes alone or in co-operation with
- other electronic money institutions fulfil the following conditions: =~

(a) it generates a total amount of financial liabilities related to outstanding electronic
money that normally does not exceed ECU 10 million and never exceeds ECU 12
mllhon and ‘

(b) is related to electronic money the underlying contractual arrangements of which

provide that the electronic storage device at the disposal of users for the purpose of

(%
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making payments is subject to a max1mum storage amount of no more than ECU

‘4! s S e

An electroruc money 1nst1tut10n for whlch the application of one of the above Artlcles has
S been warved shall not benefit from the freedom of establlshment and the freedom
- to provrde services as. conveyed by Directive 89/647/EEC '

- (2) For. the purpose of applymg this Directive to undertakmgs whlch seek for a.
S waiver accordmg to paragraph 1to be approved or for whrch the warver has been

5 : : __-approved

-

S © (a) competent authorrtres shall ‘mean  those- natlonal authorities -  which are
' responsrble for the. supervision of electromc money mstrtutrons and

- (b) ‘own funds’ shall ‘mean own‘ funds- as defined 'in Council Directive :
© BON9Y/EEC'S. - D . rect

Article"s '
| G'randfatheringé\

(1) . _Elect:ronrc money 1nst1tut10ns subject to this Dlrectlve whrch have commenced, ‘
D their activity in accordance with the provisions in force in the Member States in
which they have their head offices before the entry into force of the provisions .-

& ‘ ’ adopted in implementation of this Directive shall be presumed to be authorised.
L " 7 The Member States shall oblige such electronic money institutions to submit,

within a reasonable period, all relevant ‘information in- order to" “allow “the

E " competent authorities to assess whether the institutions comply with the -

requirements pursuant to this Directive, which measures need to be taken in order
- to ensure complrance or whether a wrthdrawal of authorisation is approprlate

i SRR "'(2) - The presumptron accordmg to paragraph 1 first séntence shall not apply to.
‘ T electronic money institutions which benefit from a waiver in accordance with
) } : R . Article 7..If such a waiver is subject to prior approval by- competent authorrtles

.~ the] presumptron shall become vord by the txme of that approval

[

| S A Artlcle9

o o €8] 'Member States shall brlng mto force the laws, regulatrons and admmlstratlve

latest. They shall 1mmed1ately 1nform the Commrssron thereof

180§ 124, 05.05.1989, p16

© provisions necessary to comply with this Directive by 31 December 1999 at the



i When Member States adopt these measures, these shall contain a reference to thJs
Directive or shall be accompanied by such reference at the time of their official
publication. The procedure for such ‘reference shall be adopted by Member States

(2) Member States shall communicate to the Commission the text of the main
© provisions of national law which they adopt in the field covered by this Directive.

Article 10
This Dlrectlve shall enter into force on the twentieth day following that of its publlcatlon
in the Ofﬁc1al Journal of the European Cornmumtles SR

Article 11

This Directive is addressed to the Member States.

Done at Brussels,
For the European Parliament = For'the Council

The President ' - The Presid'ent‘

Y
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UNION

Proposal fora S
; - - . L 98/ 0253(C0D)
" European Parliament and Council Directive o

amending Directive 77/780/EEC on the co-ordination of laws, regulations and
admlmstratlve provnsnons relatmg to the taking up and pursult of the busmess of
T : credlt mstmmons

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF . THE EUROPEAN o

;‘Havmg regard to the Treaty establlshmg the European Commumty, and in partlcular the

first and third sentences of Artlcle 57(2) thereof

Havmg regard to the proposal from the Commission,!9

Havmg regard.to the opinion of the Economlc and Socral Commlttee 20

Actmg in accordance with the procedure referred to in Artlcle 18%b of the Treaty,2l

whereas in. accordance. wrth the objectives of the Treaty, it is desirable to promote
harmonious development of the activities of "credit institutions throughout the

’ Commumty, in particular as regards the issuance of electronic money;

whereas certain institutions limit their activity primarily to the issu'an'cé of electronic
money; whereas to avoid any distortion of competition between electronic money issuers, -

~ even as regards application of monetary pollcy measures, it is advisable that these "
_institutions, -subject to suitable specific provisions taking into account their special .
characteristics, are brought within in the scope of Council Directive- 77/780/EEC22 last _
' a.mended by Dlrectlve 96/ 13/CE2 and Councﬂ Dxrectlve 89/646/EEC24 '

19 OJ NoC

2°OJN0C o , ) A

21 Oplmon of the European Parliament of .. (OJ No C s common posmon of the Councnl of =..(O¥No .
C ..yand decxslon of the European Parhament of .. (OJ No C...)

18 0JL322,17.12.1977,p30

230§ L66, 16.03.1996, p1S - -

24 0J L386, 30.12.1989, p1
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whereas it is advisable, consequently, to extend to these institutions the deﬁnitiori of.
credit institutions provided for in Article 1 of Directive 77/780/EEC;

whereas Directive 98/.../ EC; of the European Parliament and the Council,25 which co-
ordinates and harmonises suitable specific provisions of access to the activity and its
exercise as well as the prudential supervmon of these institutions, defines those as
electronic money institutions; : 4

HAVE ADOPTED this DIRECTIVE -

23
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Artlcle 1

" Article 1, ﬁrst 1ndent of Directive 77/780/EEC is replaced by the followmg text

" - “credit institution” means: , : :
- (a) an undertaking whose business is to receive deposits or other repayable funds from

the public and to grant credits for its own account; or

- (b) an electronic money institution within the meamng of D1rect1ve 98/ A EC of the

European Parllament and the CO\lﬂCll

Article 2

. The Member States shall adopt’ the measures necessary to comply with this Dlrectlve as ‘
‘soon as may be after-its publlcatlon in the Ofﬁc1al Joumal They shall forththh mformff o

the Commission thereof

‘When Member States adopt these provisions they shall contain a. reference to this
‘Directive or be accompanied by such a reference at the time of their official pubhcatlon
"The procedure for such reference shall be adopted by Member States

Article 3 .

Thls dxrectlve shall enter into. force 20 days after the date of publlcatlon in the Ofﬁclal L
_ Joumal of the European Commumtles » : . : :

Article4 -

~ ‘This Directive is addressed to the Member Statés.

-Done at Brussels

. For the European Parliament. =~ . . - o | e Fo}'»thé Cbuncil .

24



FINANCIAL STATEMENT

The pmpcisa} has no cost implications for the budget of the European Union. o

29



" IMPACT ON'COMPETITIVENESS AND EMPLOYMENT

~ What is the main justification for the measure?

The purpose of the proﬁbsed directive is to introduce a regulatory framework for *
the business of electronic money - institutions which aims to ensure the. stability
and soundness of i 1ssuers, thereby ultlmately safeguardmg customers 1nterests

:

" Characteristics of the enterprises concerned

The proposed dlrectlve creates a new form of credit 1nst1tut10n i.e. “electronic
money: institutions” whlch issue electronic means of payment or who invest the .

© proceeds’ of ‘that: act1v1ty w1thout bemg subject to the Investment Serv1ces
: D1rect1ve ‘ S : :

- . What are the obligations imposed directly.on entetprises?

The ’propOsal. imposes obligations in relation to authorisation by competent
authorities; initial capital and on-going-own funds requirements; limitations of -
1nvestments verxﬁcatlon by competent authormes and, sound and prudent_ :

operanons

 What obhgatlons “are. hkely to be 1mposed on’ .enterprises through local_
'authontles" —

"None. .

~ Are there any special measures for SMEs, If s0, what type of measures are they? -

None. ,



What is the likely effect on:
(a) the competitiveness of enterprises?

_ v_ (b) einployment? :

(a) The proposal, by establishing a legal framework for electronic money
issuance, is likely to encourage further development and innovation in this
" field. This should have positive effects not only on the issuing institutions
themselves but also on related enterprises associated with technological
hardware and software development. Moreover, the proposal removes any
legal uncertainty that may have been associated with cross-border issuance.
It should, therefore, increase competition in the business of electronic money -
- specifically - and payment instruments generally.
‘Electronic money also has the potential to reduce the costs of cash handlmg
for enterprises generally

(b) The effects on employment should be positive. The increase in the both the
number of institutions and volume of business as a consequence of the legal
framework created by the directive, on a domestic as well as a cross-border
basis, could be expected to generate employment.

Have the two sides of industry been consulted? What are their views?

No The proposed measures affect only the prudentlal regulation. of electromc
: money issuers. : -

. What are the costs and benefits of the proposal?
Costs: no costs, other than lcgislaﬁi;é ones, are to expecfed.

Benefits: (1) Creation of a regulatory framework to ensure the stability and
soundness of issuers; this should increase business and consumer confidence in this new
and developing means of payment. (2) Elimination of legal uncertainty created by the
lack of harmonisation in this field. (3)-Completion of the Internal Market: the proposal



|

wili facx.htate access by electronic money institutions from one EC Member State 1nto
another EC Member State (femotely or via a branch), contrlbutlng to the free movement
of capital and to the freedom of cross-border services. (4) Adding to the legal -

framework in which the European Central Bank may develop its monetary policy.’

. Balance: overwhelmingly on the benefit side. .
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