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EXPLANATORY MEMORANDUM

On 25 Febrgéry 1991 the Commisison sent to the Council! the proposal - for
a third Couﬁcil Directive on the coordination of laws, regulations and
administrative provisions relating to direct life assurance and amending
Directives 79/267/EEC and 90/619/EEC (proposal for a third Directive on
Iifé assurance’).1 The aim of the proposal is to complete the single ‘

market in the area of direct life assurance.

The Economic and Social Committee gave - its opinion.on 30 October 199t.
The European Parliament gave its opinion on 10 June 1992, on the basis
of a report by its Committee on Legal Affairs, thus completing the first

reading of the proposal.

In accordance with Article 149(3) of the Treaty, the Commission has
decided'to‘amend its initial proposal. The changes made take account of
Parliament's'amendments and the observations of the Economic and Socia!

Committee'whjch it has accepted.

The amendedtproposal reflects most of the major concerns.expreSéed in

Parliament{s opinion. '

- In the case of composite undertakings (amendments 4 and 28), the
ameﬁded proposal at this Stage no longer provides the possibility for
setting-up new composite undertakings other than those operatiné '
exclusively in the field of insurance of persons. This amendment
ties in‘with the stiffening of the 28th recital, which stresses the
importance of adopting measures coordinated at Community level where

the winding-up of insurance undertakings is concerned (amendment 11).

1

0J No C 99 of 16 April 1991, p. 2.



Lastly, Article 17 has been amended in accordance with amendment 66
so as to repeal Article 35 of ‘Directive 79/267/EEC, which is no
longer justified now that the restrictions on existing composite
undertakings other than the obligation to have separate management

have been removed.

_As regards the setting of a technical rate of interest, too rigid.a
link between the;rates used for premiums and technical provisions
(amendment 32) Would be fatal for some broducts which are currently
distributed without any problem. |[|f such a requirement were imposed
at Community level, it would invoive major and disturbing
modifications to practices and to insurance contracts in several
Member States, without any évidence that such modificétions were
necessary for the protection of the consumer. On the other hand, the
spirit of amendment 33, which lays down the principle that é max imum
interest rate should be set, is refiected in the amenqed proposal :
the new Article 18 lays down such a principle for all contracts other
than those expressed in units of account, single-premium contracts up
to a term of eight yéars, contracts without profits and annuities
without any redemption value. The amended proposal creates the
conditions for mutual recognition between the various exiéting

methods of setting the maximum rate of interest.

Amendments 19, 52 and 59 would replace non-systematic ex post facto

verification of policy conditions and rates by regular notification.
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As with non-life insurance, the Commission’s position needs to be
maintained so as to preserve real scope for the proposal for a third
life assurance Directive: the coexistence of several supervisory
procedures in the Community is a basic cause of the continuing
fragmentation into national markets, and the system proposed by the
Commission. (non-systematic ex post facto verification),>which is
proving its worth in a growing number of Member States, provides the
best- means of achieving optimum balance between consumer protection
and the widest possible choice for policy-holders. Nevertheless, the .
specific characteristics of life assurance, which is chiefly
distinguished by the duration of the commitments made, have meant
that Articlies 5 and 29 have had to be amended so as to allow the home
Member State to be notified systematically of the technical bases

used for setting premium ratios and Carculating'technical provisions.

Lastly, in 1ine with amendments 14 and 64, the 30th recita! and
Article 46 adapt thé'transit{ohal:fules granted by the second
Directive (90/619/EEC) to the Member States, which must make a
considerable effort if they are to establish the internal market in
accordance with the conditions laid down by this proposal for a

Directive.
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AMENDED PROPOSAL FOR A THIRD COUNCIL DIRECTIVE -
ON THE COORDINATION OF LAWS, REGULATIONS AND ADMINISTRATIVE
PROVISIONS RELATING TO DIRECT LIFE ASSURANCE AND AMENDING
DIRECTIVES 79/267/EEC AND 90/619/EEC

THE COUNCIL OF THE EUROPEAN COMMUNLTIES,

Having regard to the Treaty establishing the European Economic
Community, and in particu(ar Articles 57(2) and 66 thereof,

Having regard to the proposal from the Commission (1),

In co-operation with the €furopean Parliament (2),

Having regard to the Opinion of the Economic and social

Committee (3),

(1) 0J No C 99, 16.4.1991, p. 2.

(2) Opinion delivered on 10 June 1992 and Decision of (o
published in the Official Journal)

(3) OJ No C 14, 20.1.1992, p. 11.

Yot



1)

2)

3

Whereas it is necessary to complete the intérnal market in direct

Life assurance, from the point of view both of the righf'o!
establishment and :0of the freedom to provide services, to make it
easier for assurance undertakings with head offices in the

Community to cover commitments situated within the Community;

Uhéreas the Second Council Directive of 8 November 1990 on the
co-ordination of Llaws, regulations and administrative provisions
reLaping to direct Life assurance, laying dounAprovisions to
facilitate the bffectiye-exercise of freedom to'provfde services

and amending Directive ?9/267%55Cf‘1)

has already contrfbuféd;
substantially to the achievement of the intérnal~market in direct
1life assurance by gfant{ng polféyfhdidefs:uhd,Aby'Qi}tue o{.}hé
fact that they take the initiative iﬁ ehtening into. a éo&ﬁifhent
with an assurance undertaking in another Member State, do not
require special protection in the Member State of the éomm{fﬁent
complete freedom to avail themselves of the widest possible lite

assurance market,;

Whereas Directive 9U/bﬂ9IE£C,therefore represents an important
stage in the.merging‘of national markets. into an integrated
market and that stage must be supplemented by other Community
ijnstruments with a view to enabling all policy-holders,.

irrespective of whether they themselves take the initiative, to

-have recourse to any assurer with a head office in the Community

who carries on business there, under the right of establishment
or the freedom to provide services, while guaranteeing them

adequate protection;

(1) 0J No L 330, 29.11.1990, p. 50.




_ 7

4) Whereas this Directive forhs part of the body of Community
legislation already enacted which includes the first Council
Dirgctiyewéf’ﬁ March:1979;6njiaé'Ep}é?aﬁhétion'of Laws, "
regulations and administrative provisions relating to the takfng
up and pursuit of the business of direct life assurénée'

1) :

(79/267/EEC) and Council . Directive 91/674/EEC of

19 December 1991 on the annual accounts and consolidated accecounts

‘of insurance ‘undertakings (2);

5) Whereas thé approach‘adopted consists in bringing about such
harmonization as is essential, ﬁécessary and sufficient to
achieve the mﬁtual recognition of authorizations and prudentiat
control systems, thereby making 'it pogsibbe to grant a single
authorization valid throughout.'the Community and apply the

principle of :supervision:by the home Member State.

6) Whereas, as a result, the taking up and the pursuit of the
business of assurance are henceforth to be subject to the grant
of a single official authorization issued by the competent

-authorities of the Member State in which an assurance undertaking
has its head office; whereas such authorization enables an
undertakihg to carry on business throughout the Community, under
the right of .establishment or the freedon to provide services;
whereas - the Member State of the branch or of the provision of
services may no longer require assurance undertakings which wish
to carry on assurance business there and which have already been
authorized in their home Member State to seek fresh
authorization; whereas Directives 79/267/EEC and 90/619/EEC

should therefore be amended along those lines;

{1) 0J No L 63, 13. 3.1979, p. 1. Directive as last amended by the Second
Directive (90/619/EEC) (0J No L 330, 29.11.1990, p. H“0).
(2) 0J No L 374, 31.12.1991, p. 7.
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‘9)

10)

-3

whereas the competent author1t1es of home Member States ulll
henceforth be respnns1ble for mon\torwng the flnanc1al health ot
;Aassurance undertak1ngs, 1ﬂclud1ng thelr state of solvency, the
establ1shment of adequate technical provts1ons and the covering
of those provisions byvmatchrng assets;

Whereas 'the performance of the operations referred to in
Article 41(2)(c) of Directive‘79/267lEEC‘cannOt under any
.ciircumstances-affect the .powers conferred on the respective

.authorities with regard to. the entities holding the assets with

.shich. that provision is concerned;

‘Whereas certain :provisions of this Directive define minimum

standards; whereas a home Member State may lay down stricter
rules for assurance undertakings authorizedlby 1ts own competent

authorities; - . - . . : ) S ™

‘Whereas the competent authorities of the Member. States must have

at their .disposal such means of supervision as . are necessary to
ensure the -orderly pursuit of business by assurance undertakings

throughout the Community whether carried on under the right ot

.establishment -or the freedom to provide services; whereas, in

particular, they must be able to introduce apbropriate

safeguards or Iimpose sanctions aimed at preventing
irregularities and infringements of the provisions on assurance

supervision;
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11) Whereas the provisions on transfers of portfolios must be
adapted to bring them into llne w1th the 51ngle legal
author1zat1on system 1ntroduced by th1s D1rect1ve,

'12) Whereas provision should be made for the specialization rule
laid down by Directive 79/267/EEC to be relaxed so that those
Member States which so wish éré’aple to grant the same
underfak{ng authorizations for the classes referred to in the
Annex to Directive 79/267/EEC and the insurance business coming

under classes 1 and 2 in the Annex to Directive 73/239/FEC \1);

whereas that possibility may, however, be subject to certain
conditions as regards compliance with accounting rules and rules

on winding-up; -

13 uhereas it .is necessary from the p01nt of v1ew of the protection
of lives assured that every assurance undertak1ng should
establlsh adequate techn1cal prov1510ns, whereas the calculation
of such prov151ons is based for the most part on actuarlal
principles; whereas those principles éhould'be co-ordinated in
order to facilitate mutual recognition of the prudential rules

apblitéble in the various Member States;

(1) First Council Directive (73/239/EEC) of 24 July 1973 on the co-ordination ol
laws, regulations and administrative provisions relating to.the taking-up
and pursuit of the business of direct insurance other than litfe assurancc
(OJ No L 228, 16.8.1973, p. 3). Directive as last amended by
Directive 90/618/EEC (0J No L 330, 29.11.1990, p. 44).
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149 Whereas: lt,1s deSITabie, 1n*the.1nterests of prudence to -
establqsh ax minimum. of: co—ord1nat1on of rules. Limiting the rate
of interest: used: in: calnulat1ng the: technlcal provisions, and
uhereas,,for the purposes of such Limitation, .51nce_exlslnng
methods are: all: equatly correct prudent1at_and eeuivalent, 1t

'seemssapproprmate to leave Member States a free choice as to. the

hexhodxto be: used;

15) Whereas: the- rules. governing: the spread, Localization and
marchihgjof'the.assets used:to:cover'technibal provisions must
be: co—ordinated in order to facilitate the mutual recognition ot
Member- States' rules; whereas. that co-ordination must take
accounf<oi.theamea%ures;on-the=Liberatizationuof‘capiral
movements. provided for in Council Directive 88/361/EEC ot
24. June: 1988: for the: implementation of Article 67 of the
Treafyx(Tuiéﬁdithe‘pregress:maﬁe-b}:the~Comﬁuni&} towards

‘economicc and: monetary. union; -

16) Uhere&s,'ﬁouever, the homwe: Member State may not requ1re
assurancefdhdertak1ngsato lnvest the- assets coverlng their
technicali provisions in particular categories .of assets, as such
a requiremfnt uoutd'be»incompatibLe with the measures on the
Liberalization of capital movements prov1ded for in

DIrectlve 88/361/EEC;

(1) 0J No L 178, 8.7.1988, p. 5.
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20)

A1

Whereas, pending the adoption of a Directive on investment

services harmonizing inter alia the definition of the concept of

" a regulated market for the purposes of this Dlrectlve and

w1thout preJud1ce to such future harmon1zat1on that concept musct
be deflned provusxonalty, to 'be replaced by’ the definition
harmonized at Community level, which wi(l give the home Member
State of the market the responsibilities for these matters which
this Directive transitionally gives to the assurance

undertaking’'s home Member State;

Whereas the list of items of which the solvency margin required
by Directive 79/267/€EC may be made up must be supplemented to
take account of new financial instruments and of the facilities
granted to other financial institutions for the constitution ot

their own funds;

Whereas the harmonization of assurance contract taw 1s not 4
prlor cond1t1on for the achlevement of the 1nternal market n
assurance; whereas, therefore, 'the opportunity afforded to the
Member States of imposing the apptlcatlon ‘of thelr law to
assurance contracts coverwng commitments u1th1n thelr
terrltorles is likely to provzde adequate safeguards for

policy-holders;

Whereas within the framework of an internal market it 1s in the
policy-holder's interest that he should have access to the
widest possible range of assurance products available 1n the

Community so that he can choose
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thax uhlth s; ‘best su1ved to h1s needs, wheneas it is fior the

'Member State of the- commﬂbmeﬂt to ensure that there is - nothing

to: prevent thewmarket1ng;u$rhmn.rts tennritory ot all the .
assurance-products offered for sale in the Community as long as
they do not confl1ct with: the: Legait prov1s1ons protecting the

general good ¥n force tn the Member State of the commitment and

insofar as the- general good: is: not safeguarded by the rules ol

the: home Member State, provided that such provisions must be
apptied without discrimination to all undertakings operating in

that Member State and be: objectively necessary and 1n proportion

_to the objective pursued;

whereas the Member States must be able to ensure that the
assucance-products and. contract documents used, udder the cighr
of establishment or the freedom to. provide services, to cover
comm1rments within nhelr terr1tor1es comply ulth such spec1t1L
Legal prov1$rons protect1ng the general good as are applicable:
whereas. the systems of supervxs1on to be employed must meet the
requrrements:oi aqv1nternat market but thewr employment may not
cons@tpurg a: prfor gondmt1on-for carrylng on assurance~bus1ness,
uheneGSQJtrom this standpoint, systems for thg,pbidr approval ot

policy conditions do not appear to be justified, whereas it 1is

_therefore necessary to provide for other systems better suited

to the requifements of an internal market which enable every

Member State to guarantee policy-holders adequate protection;
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23)

24)
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"Whereas, for the purposes of implementing actuarial principles

in conformity with this Directive, the home Member State may

nevertheless require systematic notification of the technical

bases used for catculat1ng scales of premiums and tCChnlCdl

prov1510ns, with such notification of technlcal bases excluding
notification of the general and spec1al policy conditions and

the undertaking's commercial rates;

Whereas in a single assurance market the consumer will have a
wider and more varied choice of contracts; whereas, if he is to
profit fully from this diversity and from increased cohpetition,
he mus t ‘be provided uith whatever information is necessary to
enable him to choose the contract best suited to his-needs;
whereas this lnformatlonzrequirement is all the more important
as the duration of commitments can be very tong; whereas the
minimum provisions must therefore be'co4ordioated in'ordc Ctor
the consuher to receive clear-and accurate Informatlon on the
essentlal characterwstlcs of the products proposed to him as
well as the partlculars of the bodies to which any compl aints ot
policy-holders, assured persons or beneficiaries of contracts

may'be addressed;

Whereas publicity for assurance products is an essential means
of enabling assurance business to be carried on effectively
within the Community; whereas it is necessary to leave open to

assurance undertakings the use of all normal means of

.advertising in the Member State of the branch or of provision of




25)

26)

27)
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serv1ces, uhereas Member States may nevertheless require
compl1ance u1th thelr nat1onal rules on the form and content of
advert1s1ng, uhether lald down pursuant to Communlty legislation
on advert151ng or adopted by Member States for reasons of the

general good

Whereas, within the framework of the lnternal market no Member
State may cont1nue to prohibit the 51multaneous carrylng on of
assurance bus1ness within its terr1tory under the rlght of
establ1shment and the freedom to provwde serv1ces;'uhereas the
option granted to Member States 1in th1s connectlon by

Dlrectlve 90/619/EEC should therefore be abolished;

whereas prov151on should be made for a system of penaltles to be
imposed uhen,‘ln the Member State in uhlch the commltment is
entered lnto, an assurance undertak1ng does not comply with -

those prov1swons protectlng the general good that are appllcable

to it

Whereas some Member States do not subject assurance transactions

to any form of indirect taxation, while the majority apply

special taxes and other forms of contribution; whereas the

structures and rates of such taxes and contributions vary
considerably between the Member>States in which they are
applied; whereas it is desirable to prevent existing
differences' leading to distortions of competition in assurance

services between Member States, whereas, pending subsequent

,harmonization, application of the tax systems and other forms ol

"contribution provided for by the Member States 1in which
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29)
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commitments entered intd‘are Likely to remedy that problem and-
it is for the Member States to make arrangements to ensure that
such taxes and contributions are coltected O

Whereas, it is’fmportant to introduce Commhnity cb;brdinarion
on the winding-up of assuhahce undértakings; whereas it 1s
henceforth essential to provide, in the event of the winding-up
of an assurance undertaking, that the system ot protection in
place in each Member State muét guaréntee equality of treatment
for all assurance creditors, irrespective of nationality and ot

the method of entering into the commitment;

Whereas technieai adjustments to the detailed rules taid down in
this Directive may be necessary from time to time to take '
account of the future‘development of the assurance industry;
whereas the Commission will make such adjustments as and when
necessary, after consulting the Insurance Committee set up by

Directive 91/67S/EEC (j)zaln the exercise of the lmpiemeﬂf;ng

powers conferred on it by the.Treaty;

whereee it s necessary to adopt specifjc provisions intended to
ensure smooth transition from the iegal arrangemenfs in
existence when this Dlrect1ve becomes appl1cable to those that
it introduces; whereas care should be taken in such provisions
not to place an addltlonal uorkload on Member States' competent

authorities;

(1) 0J No L 374, 31.12.1991, p. 32.
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HAS

For

(a)

(b)

(c)

d)

_A6 -

Whereas, -under ArticleQBQ pt;the:Trea;y,;éecountushould be taken

of the extent of the effort which must be made by certain

~economies at different Sfages of develbpment; whereas,

therefore, transittonal arrangements should be adopted for the

gradual appl\catlon of thrs D1rect1ve by certain Member Stdte ,

ADOPTED THIS DIRECTIVE:

TITLE 1
“DEFINITIONS A&D SCOPE.
tne pyrpeees Qf-;nre~ptrective:

“assurance undertaking’” shall mean an undertaking which has
received oftficial authorxzat1on in accordance with Artaicle & ot

Dlrect'ave 79/267/EEC - o

“branch” shall mean an agency or branch of an assurance

undertaking, having regard to Artible‘S:of Pirective 90/619/EEC;

"commitment“,shall mean a commitment represented by one of the
kinds of insurance or operations referred to in Article 1 ot

Directive 79/267/EEC;

“hqme Member State” shall mean the Member State in which the
head office of the assurance undertaking covering the comm!fmenl

is situated;
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(e) "Member State of the branch' shall mean the Member State in

which the branch covering the commitment is ‘situated:;
. HEEE . .o P U (A S A L vl o

(f) “Member State of the previsieh of serv%ceé“ shall mean the
Member State of the commitment as def1ned 1n Artlcle 2C¢e) of
Dlrectlve 90/619/EEC if the commltment 1s covered by an

assurance undertaking or a branch situated in another Member

State;

(g),"control"bshall mean the relationship:betueen a parent

undertaking and a subsidiary, as def1ned in Article 1 of

Directive 83/349/EEC (1), or a SImllar relatlonchlp between any

natural or legal person and an undertakihg;l

(h) "qualiffing holding” shall mean a direct or indirect holding 1n
4an undertaking which represents 10X or more of ‘the capital or ot
the voting rights or which makes it possible to .exercise a
significant influence over the management of the undertaking in
which a holding subsists. 4
for the purpeses of thlS def1n1t1on in the context of
Art1cles 7 and 14 and of the other levels of hold]ng referred to

in Art1cle 14 the votlng rights referred to,ln Articlte 7 of

Dwrect1ve 88/627/EEC 2) shalt Be taken into consideration;

4
(i) “"parent undertaking” shall mean a parent undertaking as dectincd

in Articles 1 and 2 of Directive 83/349/EEC;

(1) Seventh Council Directive (83/349/EEC) of 13 June 1983 bascd on
Article 54(3)(g) of the Treaty on consolidated accounts
(OJ No L 193, 18.7.1983, p. 1}. Directive as last amended by
Directive 90/605/EEC (0OJ No L 317, 16.11.1990, p. GO).
(2) Council Directive (88/627/ELEC) of 12 December 1988 on the tntformatl tan o bee
published when a major holding in a bisted company 185 acquiraed
or disposed of (0J L 348, 17.12.88, p. 62}).




¢i)

(k)

_18.

"%ubéid#ary“-shatl‘meah»a~subsid%ary*undeftaking as defined ‘in
Artlc{es 1 and 2 of Dlrectlve 83/349/EEC any §ubsidiary‘of a'
subSIdIary undertak!ng shall also 5; regarded as. a sub51d1ary o1
the undertaking which 1is those undertaklngs ultlmate parent

undertak1ng,

“regulated market"” shall mean a financial market regarded by an
undertak1ng s home Member State as a regulated market pendlng
the adoption of a def1n1t1on in a D1rect1ve on investment

services and characterized by:
- regular operation, and

- the fact that regulatlons issued ofzapproved'bthhe
appropr1ate author%t!es define the cond1t1ons for the '
operation of the market, the condlttons for access to thea
market -and, where Council Directive '79/279/EEC of S March 1979
co-ordinating the conditions for ‘the admission of securities

toe official stock~- exchange twstlng N appL1es, the conditions

for adm1sston to l1st1ng 1mposed in that D1rect1ve or, where .
that Directive does not apply, the cond1t10ns to be satisfied
by a financial instrument in order to be effectively dealt in

on the market.

for the purposes of this Directive, a regulated market may be
situated in a Member State or in a third country. In the latter
event, the market must be recognized by the undertaking'é:home.
Member State and meet comparable requirements. Any financial
instruments dealt in must be of a quality comparable to .that of

the instruments dealt 1in on the regulated market or markets of

the Member State in question; -

(1)

0J No L 66, 13.3.1979, p. 21. Directive as last amended by
Directive 82/148/EEC (OJ No L 62 5.3.1982, p. 22).
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(L) "competent authorities’” shall mean the national authorities

which are empowered by law or regulation to supervise assurance
undertakings. = ¢ 't i I R

.

Article 2

1. This Directive shall apply to the commitments and underfakings

referred to in Article 1 of Directive 79/267/EEC.

2. In Article 1(2) of Directive 79/267/EEC the words "and are

authorized in the country concerned’” shall be deleted.

3. This Directive shall apply neither to classes of insurance or
operations nor to undertakings or institutions to which
Directive 79/267/EEC does not apply, nor shall it apply to the

bodies referred to.in Article 4 of that Directive.
TITLE I1I
THE TAKING-UP\OF THE BUSINESS OF FIFE ASSQRANCE
.Art{élé 3

Article 6 of Directive 79/267/EEC shall be replaced by the

following:
“Article 6

The taking-up of the activities covered by this Directive shall be

subject to prior official authorization.




Such.authbrization'shatl¥b¢.sough1 “from ‘the authorities of the ‘home
Member ‘State :by: ’

(a) -any undertaking w#hich establishes its head office in the
territory of that State;

(b) any undertaking which, having received the -authorization
required in the first subparagraph, exteéends its business to -an
entire class or to other <ctlasses,"”

\

Article 4

Article 7 of Directive 79/267/EEC shall be replaced by the

following:

“Article 7

1. Authorization shall be valid for the entire Community. It
shall permit an undertakingltq;carry on business thetré, under

either the right of establishment or freedom to provide services.

2. Authorization shall be granted for a particular ¢lass of
assurance as listed in the Annex. It shall cover the entire class,
unless the applicant wishes to cover only some of the risks

pertaining to that class.

The competent authorities may restrict authorization requested for
‘one of the classes to the operations set out in the scheme of

operations referred to in Article 9.

Each Member State may grant authorization for two or more of the

classes, where i1ts national tlaws permit such classes to be carried

on simultaneously.'.
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Article 5

Article 8 of Directive 79/267/EEC shall be replaced by the
following: A oo Tew -

“Article 8

1. The home Member State shall require every assurance undertaking

for which authorization is sought to:
(a8) adopt one of the folLdu%ng'forms:

- in the case of the Kingdom of Belgium: "sociéte
anonyme/naamloze vennootschap’, *“société en commandite par
Aéctions/comhénditaifé Qenﬁéotschap op aandelen®, “association
d'assurance mutuelle/dndeflinge veéiekefingsVerediging“,

“société coopérative/codperatieve. vennootschap”;

- in the case of the Kingdom of Denmark: "aktieselskaber",
“gensidige selskaber”, "pensionskasser omfattet af -lov om

forsikringsvirksomhed (tvarg8ende pensionskasser)”;

~ in the case of the Federal Republic of Germany:
"Aktiengesellschaft”, "Versicherungsverein auf
Gegenseitigkeit”, “offentlich-rechtliches

Wettbewerbsversicherungsunternehmen’;

- 1in the case of the French Republic: "sociéte¢ anonyhe“,
“"société d'assurance mutuelle”, “institution de prévoyance
régie par le code de la sécurité sociale”, "institution de
prévoyance régie par le code ruralt”™ and "mutuelles regies par

le code de la mutualite’;
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- in the case of Iretand: incorporated companies limited by
shares or by guarantee or unlimited, societies registeréd-under
the. Industrial and Provident Societies Acts. and societies
registered. under the Friendly Societies Acts; ‘

- in the case of the Itatian Republic: “societa per azioni",

"societa. cooperativa”, "“mutua di assicurazione”;

- in the case of the Grand Duchy, of Luxembourg;'“societéa
anonyme', “société en commandite par actions”, "association
d'assurances mutuelles"”, '"société coopérative™;

~ in the case of the Kingdom of the Netherlands: "naamloze

vennootschap”, "onderlinge waarborgmaatschappij’;

- in the case-of the United Kingdoﬁ: incorporated companies
limited by shares or by guarantee or unlimited, societiéé
registered under the Industrial and Prov%dept So@ietiés Acts,
sociefies_registered or incorporapgd under'fhe Frigndly
Societies Acts, thevassdciationrﬁf underuriters.knbun as

tloyd's;

- in the case of the Hellenic Republic.

Mavevupn etatpia’;

- in the case of the Kingdom of Spain: ‘“sociedad an6onima’,

“sociedad mutua’”, “sociedad cooperativa’;

- in the case of the Portuguese Republic! "sociedade anénima’,

“mutua de seguros'.
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An assurance undertaking may also adopt the form of a European

company when that has been established.

Furthermore, Member States may, where appropriate,- set up
undertakings in any public-law form provided that such bodies have
as their object insurance operations under conditions equivalent to

those under which private-law undertakings operate;

(b) limit its objects to -the business provided for in this Directive
and operations directly arising therefrom, to the exclusion of

all other commercial business;
(c) submit a scheme of operations in accordance with Article 9;

(d) possess the minimum guarantee fund provided for in

Article 20(2);

(e) be effectively run by persons 'of good repute with appropriate

professional qualifications or 'experience.

2. An undertaking seeking authorization to extend its business to
other classes or to extend an authorization covering only some of

the risks pertaining to one class shall be required to submit a -

scheme of operations 1n accordance with Article 9.

It shald, furtﬁermore, be required to show proof that 1t possessec
the solvency margin provided for in Article 19 and the guarantee

fund referred to in Article 20(1) and (2).
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_3. Member States shall not adopt provisions requiring the prior

approval or systematic notification of ééherat and special policy

conditions, of scales of premiums, of the technical bases, used in

.particular for calculating scales of premiums and technical

provisions or of forms and other printed documents which an
assurance undertaking intends to use in its dealings with

polticy~holders.

Notwithstanding the first subparagraph, for. the sole purpose of
verifying compliance with national prdviéibns concerning actuarial
principtgs‘ the home Member State _may require systematic
notification of the technical bases used for calculating scales of
premiums and technical provisions, without that requirement '
constituting a prior condition for an undertaking to carry on its

business.

Nothing in this Directive shaltl prevent Member States from’
maintaining in force or introducfng taws, regulations or
administratiye.proVisiods requjringxabquval of the memorandum and -
articles 6f”a$sociation and the communication of any other documents

necessary for the normal exercise of supervision.

Not lLater than five years after the date of entry into force
mentioned in the first subparagraph of ‘Article 51(1) of
Directive 92/ /EEC (+), the Commission shall submit a report to

the Council on the implementation of this paragraph.

4. The abovementioned pfovisions may not require that any

application for authorization be considered in the light of the

economic requirements of the market.

(+) 0J No L ..... .
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Article 6

Article 9 of Directive 79/267/EEC shall be replaced by the

following:
“Articte 9

The scheme of opeéatiohs referred to in Article 8(1)(c) and (2)

shall include particulafs or proof concerning:

(a) the nature of the commitments uhich the undertaking proposes to

cover; .
(b) the guiding principles as to reassurance;
(c) the 1tems constituting the minimum guarantee fund.

(d) estimates relating to the costs of setting up the administrative

services and the organization for securing business and the

financial resources intended to meet those costs;

in addition, for the first three financial years:

(e) a plan setting out detailed estimates of income and expenditure
in respect of direct business, reassurance acceptances and
reassurance cessions;

(f) a forecast balance sheet;

(g) estimates relating to the financial resources intended to cover

underwriting liabilities and the solvency margin.".
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Article 7

The competent authorities of the home Member State shall not grant
an undertéking authorization to take up the business of assurance
before they have been informed of the identities of the shafeho{ders
or members, direct or inéirect, whether natural or legal personcg,
who have qualifying hbidings in that undertaking and of the amount:

of those holdings.

The same authorities shall refuse authorization if, taking into
account the need to ensure the sound and prudent management of an
assurance undertaking, they are not satisfied as to the

qualifications.ocf the shareholders or ﬁembefs.
TITLE I11
HARMONIZATION OFf CONDITIONS GOVERNING PURSUIT OF BUSINECS
CHAPTER 1
Article 8
Artﬁc[e 15 of Directive 79/267/EEC shall be replaced by the
following: '
“Article 15
1. The financial supervision of an assurance undertaking, inctuding
that of the business 1t carries on either through branches or under
the freedom to provide services, shall be the sole responsibitity ol
the home Member State. I1f the competent authorities ot the Moecumber

State of the commitment have reason to consider that the activities

of an assurance undertaking might affect its financial socundness,
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they shall inform the competent authorities of the undertaking's
home Member State. The Llatter authorities shall determine whether
the undertaking is comp(yfné"hkth the prudential principles Laid

down 1in this Directive.

2. That financial supervision shall include verification, with
respect to the assurance .undertaking's entire business, of its state
of solvency, the establishment of technical provisions, including
mathemati&al provisions, and of the assets covering them, in
accordance with the rules laid down or practiées followed in the
homé Member State pursuant to the provisions adopfed at Community

Ltevel.

3. The competent authorities of the home Member State shall require
every assurance undertaking-tq have sound administrative and

accounting procedures. and adequate internal control mechanisms.".
Article 9

Article 16 of Directive 79/267/EEC shall be replaced by the

following:
“Article 16

The Member State of the branch shall provide that, where an
assurance undertaking authorized in another Member State carries on
business through a branch, the competent authoffties of the home
Member State may, after having first informed the competent
authorities of the Member State of the branch, carry out themselves,
or through the intermediary of persans they appoint for that
purpose, on-the-spot verification of the information necessary to
ensure the financial supervision of the undertaking. The
authorities of the Member State of the branch may participate 1in

that verification.'.
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CArticle 10

Article 23(2) and (3) of Directive 79/267/EEC shall be replaced by

the following:

2. Member States shalt‘require assurance undertakings with head
offices Hlthln their terr\torles to render perlodlcalLy the returns
together ulth statlstlcal documents, whlch are necessary for the
purposes of superv151on The competent author1t1es shall provide
each other with any»documents and information that are useful for

the purposes of supervision.

3. Every Hember State shaLL take all steps necessary to ensure that
the competent author1t1es have the powers and means necessary for
the superv1310n of the business of assurance undertaklngs with head
offices within their territories, 1nctud1ng busrness carried on
outside those territories, in accordance with the Council Directives
governing those activities and for the purpose of seeing that they

are lmplemented.

These powers and means must, in particular, enable the competent

authorities to:

(a) make detailed enqu1rles regardlng the undertaking's situation

«

and the uhole of 1ts business, i1nter alia by:

- gathering information or requiring the submission of documents

concerning 1ts assurance business;
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- carrying out on-the-spot investigations at the undertaking's

premises;

(b) take any measures, with regard to the undertaking, its diréctors
or manégers or the pe?sohs-ﬁho-confrol it, thét érelappFépriate
and necéssary to ensure that that undertaking's business
continues to comply with the laws, regulations and
administrative provisions with which the undertaking must comply
in each Member State and in particular Wwith the scheme of
operations insofar as it remains mandatory, and to prevent or
remedy any irregularities prejudicial to the interests of the

assured persons;

(c) ensure that those measures are carried out, 1f need be by

enforcement, where appropriate thfouéh judicial channels.

Member States may also make provision for the competent
authorities to obtain any information regarding contracts which

are held by intermediaries.".
Article 11
1. Article 6(2) to (7) of Directive 90/619/EEC shall be deleted.

2. Under the conditions laid down by national law, each Member
State shall authorize assurance undertakings with head offices
within i1ts territory to transfer all or pért of their portfolios of
contracts, concluded under either.the right of establishment or the

freedom to provide services, to an accepting office established




within the Commun1ty,.1f the competent author1t1es of ‘the home
Member State of the accept1ng offlce certlfy that after tak1ng the
transfer Into account‘the latter possesses the necessary solvenCy

margin.

3. wWwhere a branch proposes to transfer all or part of 1ts portfol\o
of contracts, concluded under exther the r\ght of establlshment or,
the freedom to provide services, the Member State of the branch '

shall be consulted.

4, In the circumstances referred to in paragraphs 2 and 3, the
authorities of the home Member State of the transferring undertaking
shall authorize the transfer after obtaining the agreement of the

competent authorities of the Member States of the commitment.

5. The competent authorities of the Member States consulted shatl
give their opinion or consent to the competent authorltles of the
home. Member State of the transferring assurance undertak1ng w1th1n
three months of receiving a request; the absence of any response
u1th1n that per1od from the author1t1es consulted shalt be

considered equivalent to a favourable‘op1n10n or tacit consent.

6. A transfer authorized_ln accordance ulth this Artacle shall be
published as laid down by national lau in the Member State of the
commitment. Such transfers shall automat1cally be valid dga1nsr
pol1cy holders, the assured persons and any other person havlng

rights or obligations arising out of the contracts transferred

This provision shall not affect the Member States' rights'to give
policy-holders the option of cancelling contracts within a tixed

period after a transfer.
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Article 12
1. Article 24 of Directive 79/267/EEC shall be replaced by the

folLowingf o : N : P
"Article 24

1. If an undertaking does not comply with Article.17, the competent
authority of its home Member State mdy prohibit the free disposal of
its assets after'having'commuhicated its intention to the competent

authorities of the Member States of commitment.

2. For the purposes of }éstorﬁng the financial situation of an
undertaking the solvency margin of .which has fallen -below ‘the
minimum reduiréd under Article 19, the competent authority of the
home Member.Stafe shall require that a plan for .the restoration of a

sound financial position be submitted for its approval.

In exceptional circumstances, if the competent authority is ot the
opinion that the financial situation of the undertaking witl further -
deteriorate, it may also restrict or prohibit the free disposal of
the undertéking's assets. It shall inform the authorities of other
Member Statés within the territories of which the undertaking
carries on business of any measures 1t has taken and the latter

shall, at the'requést of the former, take the same measures.

3. If the solvency margin falls below the guarantee fund as defined
in Article 20, the competeht authority of the home Member State
shall require the uhdertaking to submit a short-term finance scheme

for its approval.
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It may also restrict or prohibit the free disposal of the
undertaking"s :assets. It shall “inform the authorities ‘of other
Member States within ‘the territories of which the undérfékihg ‘
carries ‘on ‘business accordingly and the latter shall, at the request

of the former, take the same measures.

4. The :competent :authorities may further take all measures
necessary to safeguard ‘the interests of the assured pefsons in the

cases provided for in paragraphs 1, 2 and 3.

5. Each Member State shall take the measures necessary to be able
in accordance .With its national ‘law to prohibit the free disposal of
assets ‘located within itS'térritory ‘at the request, in the cases

provided for “in -paragraphs 1, 2 and 3, of'thé'uhdeftaking's home

'Mehber'ﬁt%te;-uhich Shatlﬂdésignate‘The assets to be covered by such

measures.” .
Article 13

Artché_beof Directive~79/267/EEC shall be repltaced by the

following:
"Article 26

1. Authorization granted to an assurance undertaking by the
competent authority of its home Member State may be withdrawn by

that authority if that undertaking:

(a) does not make use of the authorization within twelve months,
expressly renounces it or ceases to carry on business tor more
than six months, unless the Member State concerned has made

provision for authorization to lapse in such cases;
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(b)) no Llonger fulfils the conditions for admission;

CL e e Ce e . . 1
(c) has been unable, within the time allowed, to take the measures
spgcified in the restoration plan dr finance scheme'reférred to

in Article 24;

(d) fails seriously in its obligations under the regulations to

which it is subject.

In the event of the withdrawal or lapse of the authorization,‘fhe
competent authority of the home Member State shall notify thé
competent authorities of the other Member States acqordingly and
they shall take approbriate'measures to prevent the undertaking jrbm
commencing new operations within their territories, undef”either the
freedom of estabtishment or the freedom to provide services. The
home Member State's combefeht authority shall, in-conjunétion with
those authorities, take all necessary measures to_safeguérd the v
interests of the “assured perédns and shall restrict, in partiéular,
the free disposal of the assets of the undertaking in accordance
with Article 24(1), (2), second subparagraph, or (3), seéénd

subparagraph.

2. Any decision to withdraw an authorization shall be supported by

precise reasons and notified to the undertaking in question.”.
Article 14

1. Member States shall require any natural or legal person who
proposes to acquire, directly or 1ndirectly, a quatifying hoLdAng in
an assurance undertaking first to inform the competent authorities
of the homeVMember State, indicating the size of the i1ntended
holding. ~Such a person must likewise inform the competent

authorities of the home Member State 1f he proposes to increase his




qualifying hotding so that the proportion-of the voting rights or of
the capital held by him would reach or exceed 20%, 33% or S0% or so

that the assurance undertaking would become his subsidiary.

The competenf-authorities'of the home Member State shall have a
maximum of three months from the date of the notification provided
for in the first subparagraph to oppose such a plan if, in view of
the need to ensure sound and prudeént management of the assurance
undertaking; they are not éaﬁisfigdvas to the qualifications of the
person referred to in the first subparagraph. If they do not oppose
the plan 1in questjon they may fix a maximum period for its

implementation.

2. 'Mémber_States shall réquire any natural'or legal person who
.prbboées to diSpose, directly or indirectly, of a’qualifying'holding
in én assurénce undeftaking fjrst,to ihform the competent i
authoritigs of the home Member State, indicating the.size of :his
ihtedded holding. Such a peg§oq'mu$; tikewise inform the competent
authorities if he propo#es to reduce his qualifying holding so that
the proportion of the voting rights or of the capital held by hih
would fall below 20%, 33%Z or 50%Z or so that the assurance

undertaking would cease to be his subsidiary.

3. On becoming aware of them, assurance undertakings shall inform
the competent authorities of their home Member States of any

acquisitions or disposals of holdings in their capital that cause
holdings to exceed or fall below one of the thresholds reterred to

in paragraphs 1 and 2.
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They shall also, at least once a year, inform them of the names of
shareholders and members possessing qualifying holdings and the
sizes of such holdings és'shoﬁn, for example, by the information
feceived at the annual general meetings '

ofléhéféholdefs and'members or as a result of compliance with the

regulafions relating to companies listed on stock exchanges.

4. Member States shall require that, if the influence exercised by
the persoﬁs referred to in paragraph 1 is likely to operate to the
detrimenf of the prudent and sound management of the assurance
undertakfng, the competent authorities of the home Member State
shall take appropriéte measures to put. an end to that situation.
Such measures may consist, for example, in injunctions, sanctions
against directors and managers, or the suspension of the exercise of
the vqting.rights attaching to the shares held by the shareholders

"or members in question.

Similar measures shall applylto natural or legal persons failing to
comply with the obligation to provide prior information, as laid
down in paragraph 1. If a holding is acquired despite the '
'oppoﬁitioﬁ qf the competent authorities, the Member States shall,
regardless of any other sahctions to be adopted, provide'eithervfor'
exercise of the corresponding voting rights to be suspended, or for

the nullity of votes cast or for the possibility of their annulment.




Article 15

i. The Member States shall provide that aLl pef§ons‘uorking:or who
have worked for the‘compétent authorit{es, és’uell as ;uditgrs or
experts acting on behalf of the competent édthbrities, shali be
bound by the obligation” of professional secrecy. This means that no
confidential information which they may receive in thé,course of
their duties may be divulged to any person or authority whatsoever,
except in summary or aggregate form, such that indiQiduaL assurance
undertakings cannot be identified, uithout préjudice to cases

covered by criminal law.

Nevertheless, where an assurance undertaking 555 been declaréd
bankrupt or is being compulsorily wound ub, confiden{jal jqformatidn
which does not concern third parties involved %h:aftempfs-té r;scue
that undertaking may be divulged in civil or commercial proceedings.
2. Paragraph 1 shall not prevent the co;hpete:nt -a-uthqritiés“'of the
different Member States from exchanging informétjoﬁ_in accqfééncé
with the Directives applitable;fo;asédréhéé Qndéftakingé. ‘fﬁéf
information shall be subject to thé'condi{ions:of brofessioﬁal

secrecy‘indicated in paragraph 1.

3. Member States may conclude co-operation agreements, providing
for exchanges of information, with the competent authorities of
third countries only if the information disclosed 1s subject to
guarantees of professional secrecy at least equivalgnt to those

referred to in this Article.
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4 . Competent authorities receiving confidential information under

paragraphs 1 or 2 may use it only in the course of their duties:

- to check that the conditions governing the taking-up of the
business of assurance are met and to facilitate monitoring of the.
conduct of such business, especially with regard to the monitoring
of technical provisions, solvency margins, administrative and

accounting procedures and internal control mechanisms, or

- to impose sanctions, or

- in administrative appeals against decisions of the competent

authority, or

- in court proceedings initiated under Article 50 or under special
provisions provided for in the Directives adopted in the field of

assurance undertakings.

5. Paragraphs 1 and 4 shall not preclude the exchange of
information within a Member State, where there are two or more
competent authorities in the same Member State, or, between Member

States, between competent authorities and:

- authorities responsible for the official supervision of credit
institutions and other financial organizations and the authorities

responsible for the supervision of financial markets;
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-~ bodies involved in the liquidation and bankruptcy of assurance

undertakings and in other similar procedures, and

.~ persons responsible for carrying out statutory audits of the
accounts of assurance undertakings and other financial

institutions,

in the discharge of their supervisory functions, and the disclosure,
to bodies which administer (compulsory) winding-up proceedings of
guarantee funds, of information necessary to the beffOrmaan of’
their duties. The information received by these authorities, bodies
and persons shall be subject to the obligation of professional

secrecy laid down in paragraph 1.

6. In addition, notwithstanding paragraphs 1 and 4, Member States
may, under provisions taid down by Laﬁ, authorize the discLbsure of
certain information to other.departments of their central government
admfhistratiohs responsiblelfor_LegisLation on the sUperYisioh of’
credit institutions, financial>institutidns,rinvestmént services and
assurance underfakings and to inspector$ acting on behatf of thosé~

departments.

However, such disclosures may be made only where necessary for

reasons of’prudent{al control.

However, Member States shall provide that information received under
paragraphs 2 and 5 and that obtained by means of the on-the-spot
verification referred to in Article 16 of Directive 79/267/EEC may
never be disclosed 1n the cases referred to in this paragraph except
with the express consent of the competent authorities which
disclosed the information or of the competent authorities of the

Member State in which on—-the-spot verification was carried out.
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Article 16

Article 13 of Directive 79/267/EEC 'shall be replaced by the

following:
“Article 13

1. Without prejudice to paragraphs 3 and 7, no undertaking may be
authorized both under this Directive and under Directive 73/239/EEC.

2. However, Member States may provide that:

- undertakings authorized under this Directive may also obtain
authorization, in accordance with Article 6 of _
Directive 73/239/€EC for ‘the risks listed in classes 1 and 2 in

the Annex to that Directive;

- undertakings authorized under Article 6 of Directive 73/239/€EC
solely for the risks listed in. classes 1 and 2 in the Annex to

that Directive may obtain authorization under this Directive..

3. Subject to paragraph 6, undertakings referred to in paragraph 2
and those which at the time of notification of this Directive cérry
on simultaneously both of the activities covered'by,this;Directive
and by Directive 73/239/EEC may‘continue to do so, provided that,

each activity 1is separately managed in accordance with Article 14.




(6)

4. Member States may . prov1de that. the undertak1ngs referred to 1in
paragraph 2 shall comply u1th the accounting rules governIng
undertakings authorized under this Directive for allt of their
activities. Pending co-ordination in this respect, Member States
may also provide that, with regard to rules on winding-up,
activities relating to-the risks listed in classes 1 and 2 in the
Annex to Directive 73/239/EEC carried on by the undertakings
referred to in peragraph 2 shall be governed by the rules applicable

to life assurance act1v1t1es

5. Where an undertaking caerrying on the activities referred to in
the Annex to Directivel732239/EEC has financial, commercial or
administrative lihks'uith an undertakiqg carrying on the activities
covered by this Direetive, the subervisory,autheritiee of the Member
States within whose territories the head offices of those
undertak1ngs are situated shall ensure that. the accounts .of the

undertakIngs in question are not distorted by agreements between

'these undertakings or by any arrangement which could affect the

apportionment of expenses and income.

6. Aﬁ} Member State may require undertakings whose head offices are
situated in its territory to cease, within a period to be détermined
by the Member State concerned, the simultaneous pursuit of

activitieé'iﬁ which they were engaged at the time of notification of

this Directive.

7. The provisions of this Article shall be reviewed on the basis ot
a report from the Commission to the Council in the light of future
harmonization of the rules on winding-up, and in any case before

31 December 1999."
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Article 17

Article 35 of Directive 79/267/€EC and article 18 of Directive 90/619/EEC
shall be deleted.

CHAPTER 2
Article 18

Article 17 of Directive 79/267/EEC shall be replaced by the

following:

“"Article 17

1. The home Member State shall require every assurance undertaking
to establish sufficient technical provisions, including mathematical

provisions, 1n respect of its entire business.

The amount of such technical provisions shall be determined

according to the following principles:

A. (1) The amount of the technical life-assurance provisions shall
be calcutated by a sufficiently prudent prospective actuarial
valuation, taking account of all future (i1abilities as

determined by the policy conditions for each existing

contract, including:

- all guaranteed benefits, including guaranteed surrender

values;
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(iii)

(1v)
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- bonuses to uh1ch pol1cy holders are already e1ther
collectlvely or 1nd1v1dually ent1tled however those

bonuses are descrlbed - vested, declared or allotted

- all optlons avaIlable to the policy-holder under the terms

of the contract
- expenses, including commissions;

taking credif for future premiums due;
The use of a retrospective method is altlowed, if it can be

shoun that the resultlng technlcal prov1$lons are not lower

'than uould be requlred under a suff1c1ently prudent

.

prospect1ve calculat1on or lf a prospect1ve method cannot be

used for the type of contract involved;

fer

A prudent valuatlon is not a "best estimate” valuation, but

shall Anclude an appropr1ate margin for adverse deviation of

the~relevant factors} .

The method of valuation for the technical provisions must not

only be brudent in ftself, but must also be so having regard

to the method of valuation for the assets covering those

provisons;
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(v) Technical provisions shall be calculated separately for
each contract.- The use of appropriate approximations or
“generalizations is allowed, hbhéVéF:'uhere they are Llikely
to give approximately the same result as individual '
“calculations. 'The principle of separate calc&lation shatl
in no way prevent the establishment of additional

provisions for general risks which are not individualized:;

(vi) Where the surrender value of a contract is. guaranteed, the
amount of the mathematical provisions for the contract at
any time shall be at least as great as the value guaranteed

at that time.

The rate of interest used shall be chosen prudently. It shall be
determined in accordance with the rules of the competent
authority in the home Member State, applying the following

principles:

(a) For all contracts, the competent authority of the
undertaking's home Member State shall fix one or more
maximum rates of interest, in particular in accordance with

the ¥o(lowing rules:

(1) VWhen contracts_éontain an interest rate guarantee; the
competent authority in the home‘Member State shall set a
single maximum rate of interest. It may differ according
to the currency in which the contract i1s denominated,
provided that 1t is not more than 607 of the rate on bond
issues by the State in whose currency the contract is
denominated. In the case of a contract denominated 1in
ecus, this li@it shall be set by reference to

ecu-denominated issues by the Community institutions.
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If .a ‘Member StgfeEdegigés,vpursgant'tqftﬁe second sentence
-of'the:pngcedinq;papagraph, to setva-m;xgmdm rate of
interest fprﬂcdntnacxs,dengminated in anothéf‘Member
State's currency, i1t shall first consult the. competent
authority of the ‘Member State in whose currency the .

contract is denominated.

(ii) However, when the gssets of the und§rtakiﬁg;are not valued
at their purchase'pfice, a Member State.mayFStipulate that
one or more maximum rates may be calculated taking into
account the yield on the corresponding assets currently
held, minus a prudential margin and,iin particular for
contracts with :;periodit premiums, furthermore taking into
account the anﬁicipatedgyield on future assets. The
prudential margin .and the maximum'rate,or ratés of
interest hpplﬁed to the;antiéipated yield on future assets
shall be fixed=by:yhe competent authority of the;bomé

Member State.

(b) The establishment :0f a maximum rate of interest shall not

imply that the undertaking is bound to use a rate as high as

that.

(c) The home Member State may decide not to apply (a) to the

following categories ot contracts:
- unit-linked contracts;

~ single-premium contracts for a period of up to eight years:
L

- without-profits contracts, and annuity contracts with no

surrender value.
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(d)

(e)

— 5.

In the cases referred to 1n the last tuo wndents of the ftrst
subparagraph in choos1ng a prudent rate of lnterest account
may be taken of the currency in wh1ch the contract is
denom1nated and correspondlng assets currently held and where
the undertaklng s assets are valued at their current value,

the anticipated yield on future assets.

Under no circumstances may the rate of interest used be
higher than the y1eld on assets as calculated in accordance
with the accounting rules 1n the home Member State; less an

appropriate deduction.

The Member State shall requtre an undertak1ng to set as1de
in its accounts a prov151on to meet 1nterest rate commwtments
vis-a-vis policy-holders 1f'the present or foreseeable yleld
on the undertaklng s assets.}s 1nsuff1c1ent‘to cover those

commi tments .

The CommszIOn and the competent author1t1es of the Member

‘States uhlch so request shall be notlfled of the maximum

rates of lnterest set under (a)

i

The stat1st1cal elements of the valuatlon and the allowance for

expenses used shall be chosen prudently, having regard to the

State of the commitment, the type of policy and the

administrative costs and commissions expected to be incurred.

In

the case of participating contracts, the method of

catculation for technical provisions may take into account,

either implicitly or explicitly, future bonuses of atl kinds, in

a manner consistent with the other assumptions on future

experience and with the current method of distribution of

bonuses.




6

1nstance by the use of fUture prem1ums net of management charges
However,.the overall allouance 1mpl1c1t or expl1c1t shall be
not less than a prudent estlmate of the relevant future expenses,
f. The method of calculatfdn of technicat provisions shall not be
subject ‘to discontinufties from year to year arising"from”
arbitrary changes ‘to ‘the method or the bases of calculat1on and-
shall be such as to recognlze the dlstrlbut\on of prof1ts in an

approprlate way over the duratlon of each pol1cy

2. Assurance undertakings shall make available to the public the
bases and methods used in ‘the calculation of the technwcal
provisions, lncludlng provwsrons for ‘bonuses.

3. The home Member State shall requ1re every assurance undertaking
to cover the technical: prov1$1ons in respect of 1ts entlre buszness
byvmatching assets; in accordance Wwith Article 24 of

D1rect1ve 92[...IEEC i In respect of business wr1tten 1n the
Commun:ty, these assets must be locallzed u\thln the Communtty
Member States shall not requ1re assurance undertaklngs to localize
their assets in a partlcular Member State. . The home ‘Member State
may, houever, permit retaxations in the rules on the tocalizatton‘of

assets.

4. If the home Member State allows any technical provisions to be
covered by claims against reassurers, it shall fix the percentage so
allowed. In such case, it may not require the localization of the

assets representing such.claims."”
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Article 19

Premiums for new business shall be sufficient, on reasonaﬁie
actuarial assumptions, to enable assurance undertak1ngs to meet all
their commitments and; 1n part1cular, to establ1sh adequate

technical provisions.

For this purpose, all aspects of the financial situation of an

assurance undertaking may be taken .into account thhout the input
from resources other than premlums and income earned thereon being
systematic and permanent in such a way that it may jeopardize the

undertaking's solvency in the long term.
'3Articie 20

The assets cover1ng the technlcat prov1s10ns shall take account of
the type of’ bu51ness carrIed on’ by an undertakwng in such a way as

to secure the safety, yield and marketab1l1ty of 1ts 1nvestments

which the undertak1ng shaLl ensure are d1vers1f1ed and adequately

spread.
Article 21 .

1. The home Member State may not authorize assurance undertakings
to cover their technical provisions with any but the following

categories of assets:

A. Investments

(a) debt securities, bonds and other money- and capital-market

instruments;
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(b) Lloans;

(¢) shares and other variable-yield participations;

{d) units in undertakings for collective investment in

transferable securities and other investment funds;
(e) land, buildings and immowvab Le property rights;

B. Debts and claims

(f) debts owed by reassurers, inctuding reassurers' shares of

technical provisiuns;
(g) ideposits with .and debts owed by ceding undertakings;

(h) debts .owed by.polf@yfhniders énd‘intérmédjaries arising_out

-0f dﬁfect-and-rea#surahrewoperations;'
(1) advances against mniﬁciesg
(j) tax recoveries;
(k) claims against guarantee funds;
C: 0thers»

(L) tangible fixed assets, other than land and buitdings, valued

on the basis of prudent amortization;

(m) cash at bank and in hand, deposits with credit institutions

and any other body authorized to receive deposits;
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(n) deferred acquisition costs;

(o) accrued interest and rent, other accrued income and

prepaymehts}
(p) reversionary interests.

In the case of the association of underwriters known as Lloyd's,
asset categories shall also include guarantees and letters of

credit issued by credit institutions within the meaning of

(1

Directive 77/780/EEC or by assurance undertakings, together

wWith verifiable sums arising out of life assurance policies, to
the extent that they represent funqs:pe}onging to members.

The inclusion of any asset or category of assets listed in the
first subpafégraph sﬁalt not mean that at}ithesg assets should
éutomatically be accepted as cover for technical provisions. The
home Member State shall lay down more detailed rules fixing the
conditions fdr tﬁe use of accgpféble aé;ets; in this connection,
ft may requfre valuable security or guaréntees, particulariy in

the case of debts owed by reassurers.

In determining and applying the rules which it lays down, the
home Member State shall, in particular, ensure that the following

principles are complied with:

(1) assets covering technical provisions shall be valued net ot

any debts arisfng out of their acquisition;

(1)

First Council Directive (77/780/EEC) of 12 December 1977 on the
co-ordination of the laws, regulations and administrative
provisions relating to the taking up and pursuit of the
business of credit institutions (0J No L 322, 17.12.1977,

p. 30). Directive as last amended by Directive 89/646/EEC

(0J No L 386, 30.12.1989, p. t}.
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Civ)

(v)

_%o._

all assets must.be valued on a prudent basis, allowing for

_thé risk of any amounts not being realizable. In

particular, tangible fixed assets other than land and
buildings may be accepted as cover for technical prbvisions
only if they are valued on the basis of prudent

t

amortization;

Lgéns, whether to.undeftakings, to a-State or

international orgénization; to Llocal or regional
authoriffes or to natural persons, may be.accepted as cover
for technical provisioens only if there are sufficient
guarantees as to their securitj, whether these are based on
the status of the borrower, mortgages, bank guarantees or
guarantées’granted by assurance undértaking§ or other forms

of security;

deriyative instruments such as options, futures and swaps
in ¢pnnection with assets covering technical prévisions may
be used insofar as they conffibdte to a reddction of
investment fiskslor facilitate efficient portfolio
management. They must be valued on a prudent basis and may
be taken into account in the valuation of the uﬁderlyﬁng

assets;

transferrable securities which are not dealt in on a
regulated market may be accepted as cover for technical
provisidns only if they can be realized in the short term
or 1f they are holdings in credit institutiong, in
assurance undertakings, within the limits permitted by
ArticLe_B of Directive 79/267/EEC, or in investment

undertakings established 1in a Member State;
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(vi) debts owed by and claims against a third party may be
accepted as cover for the technical provisions only

after deduction of all amounts owed to the same third

party;

(vii) the value of any debts and claims accepted as céver for
technical provisions must be calculafed on a prudent
basis, with due ailowance for the risk of any amounts
not beihg realizable. In particular,‘debts owed by
policy-holders and intermediaries arising out of
assurance and reassurance operations may be accepted
bnly insofar as'they have been outstanding for not more

than three months;

(viii) where the assets held include an investment in a
subsidiary undertaking which manages all or part of the
assurance undertaking's inveﬁtments on its béhalf, the
homé Member State must, vwhen applying the rules and
principles laid down in this Article, take'into account
the underlying assets held by the subsidiary 7
undertaking; the home Member Stéte may treat the assets

of other subsidiaries in the same way:;

{1x) deferred acquisition costs may be accepted as cover for
technical provisions only to the extent that this 1is
consistent with the calculation of the mathematical

provisions.

2. Notwithstanding paragraph 1, in exceptional circumstances and at
an assurance undertaking's request, the home Member State may,
temporarily and under a properly reasoned decision, accept other
categories of assets as cover for technical provisions, subject to

Article 20.
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Article 22

1. .As .regards rthe massets :covering technical :provisions, the home .
Member State :shall require every assurance undertaking to. invest no

more than:

(a) 10% of its total gross technical provisions in any one piece of
land or bui&ding, or a number of pieces of land or buildings
close enough to each other to be considered effectively as one

investment;

(b) S¥% of -its imtalvgross technical provisions in shares and other
negotiable §e£uriiies treated as shares, bonds, debt securities
and other money- and capital-market instruments from the same
undertaking, or #in doans granted to the same borrower, taken
together, the Lloans being Loans_otﬁerethan,those granted to a
State, regional or local authority or to an international
o#ganizaiion of wmhich one or more Member States are members.
This limit may be raised to 10% if an undertaking invests not

"more ‘than 40% of its gross technical provisions in the loans or
securities of issuing bodies and borrowers inveach of which it

. invests more than 5% of its assets;

(c) 5% of i1ts total gross technical provisions in unsecured loans,
including 1% for any single unsecured Loah, other than loans
gfanted to credit institutions, assurance undertakings - insofar
as Article 8 of Directive 79/267/EEC atlows it - and 1nvestment
undertakings established in a Member State. The Limits may be
raised to 8% and 2% respectively by a decision taken on a

case-by-case basis by the competent authority of the home Member

State;
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(d) 3% of its total gross technical provisions in the form ot cagh

in hand;

(e) 10% of 1ts total gross technical provisions in shares, other

.securities treated as shares and debt securities which are not-

dealt in on a regulated market.

2. The absence of a Limit in paragraph 1 on-investment 1n any
particular category does not imply that assets in that category
should be accepted as cover for technical provisions without lLimit.
The home Member State shall tay down more detailed rules fixing the
conditions for the use of acceptable assets. In particular
it shatl ensure, in the determination and the application of those

rules, that the following principles are complied with:

(i) assets covering technical provisions must be diversified
and spread in such a way as to ensure that there is no
excessive reliance on any particular category of asset,

investment market or investment;

(i11) investment in particular types-of asset which show high
tevels of risk, whether because of the nature of the asset

or the quality of the 1ssuer, must be restricted to prudent

levels;

(1i1) timitations on-particular categories of asset must take

account of the treatment of reassurance in the calculation

of technical provisions;
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(iv) shere the assets held include an investment in a subsidiary
undertaking which manages all or part of the assurénce
underzaking's investments on its behalf, the‘hbme'Mehber
State must, when.applying the rules and principles laid down
iﬁ‘fhis Article, take into account the underlying assetc
held by fhé'subs%diary‘undertaking; the home Member %tate

may treat the assets of other subsidiaries in the same way:

{v) the percentage of assets covering technical provisions which
are the subject of non-Liquid investments must be kept to a

prudent level

{vi) where the assets held include loans to or debt securities
1ssued by certain credit institutions, the home Member State
may, when applying the fules and principles contained in
this Article,. take into account the underlying assets held
.by such -credit institutions. This treatment may be applied
only where the credit institution has i1ts ‘head oftice 10 a
~MembEf State, 1s entirely owned by that Member Statce aund/or
'thét<$tétefs local authorities and ité-business, éccording
to 1ts memorandum aﬁd articles of association, consists ot
extending, through its intermediaries, loans to, or
guaranteed by, States or local authorities or of loans to

bodies closely linked to the State or to local authorities.
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3. In the context of the detailed rules laying down the conditions
. for the use of acceptable assets, the Member State shall give more

limitative treatment to:

- any loan unaccompanied by a bank guarantee, a guarantee issued by
an assurance undertaking, a mortgage or any other form of

security, as compared with loans accompanied by such collaterat;

- UCITS not co-ordinated within the meaning of Directive

85/611/EEC N and other investment funds, as compared with UCITS

co-ordinated within the meaning of that Directive;

- securities which are not dealt in on a regulated market, as

compared with those which are;

- bonds, debt securities and other money- and capital-market’
instruments not issuéd by States, Ltocal or regional authorities or

undertakings belonging to Zone. A as defined in

Directive 89/647/EEC (2); or the issuers of which are

international organizations not-numbering at Least one Community
Member State among their members, as compared with the same

financial instruments issued by such bodies.

(1) Council Directive 85/611/EEC of 20 December 1985 on the co-ordinat tan ol
laws, regulations and administrative provisions rclating to undoriaking: o0
collective investment 1in transferable securities (UCITS)Y (O N L 274,
31.12.1985, p. 3). Directive amended by Directive B8/220/EKC
(OJ No L 100, 19.4.1988, p. 31).

(2) Council Directive 89/647/LEC of 18 December 1989 on u solvency ratio f(ar
credit institutions (0OJ No L 386, 30.12.1989, p. 14).
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4, Member States may ra1se the l!mlt La1d doun in paragraph l(bi
to 40% in the case of certa1n debt securltaes when these are issued
by a cred1t Aanstitution which has 1ts head off1ce in a Member State
and is subJect by law to spec1aL off1c1at supervision deblgned 1o .
protect the holders of those debt securltles. In particular, sums
der1v1ng from the issue of such debt secur1t1es must be i1nvested in
accordance with the law in assets which, during the whole period ot
validity of the debt securities, are.capabLe of covering claims
attaching to the debt securities and which, in the event of tailure
of the i1sswuer, would be used on a priority basis for the

reimbursement of the brihcipal and payment of the accrued intere«t .

S5. Menmpber States shall not require assurance undertakings to 1nvest

in particular categories of assets.

6. ~Notuith§tanding.paragraph-1; in exceptional circumstances and at
the assqrabge undertaking's request, the home Member State may.
temporarily. and under a properly reasoned decision, allow exceptions
to the rules Llaid down 1n paragraph 1(a) to (e), subject to

Article 20,

Article 23

1. Where the benefits provided by a contract are directly Linked to
the value of units in an UCITS or to the value of assets contained
in an internal fund held by the insurance undertaking, usually
divided into units, the technical provisions 1n respect ot those
benefits must be rebresented as closely as possible by those units

or, in the case where units are not established, by those assets
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2. Where the benefits provided by a contract are directly linked to
a share index or some other reference value other than those
referred to in-parégrabh 1, the technical pfévisions in respect of
those benefits must be represented as closely as possibﬁe'either by
the units deemed to represent the reference value or, in the case -
where units are not established, by assets of appropriate security

and marketability which correspond as closely as possible with those

on which the particular reference value is based.

3. Articles 20 and 22 shall not apply to assets held to match
liabilities which are directly linked to the benefits reterred to i1
paragraphs 1 and 2. References to the technical provisions in
Article 22 shall be to the technical provisions excluding those in

respect of such Lliabilities.

4. Where the benefits referred to in paragraphs 1 and 2 include a
guaréntee of investment performance or some other guaranteed
benefit, the corresponding additional technical provisions shaill be

subject to Articles 20, 21 and 22.
Article 24
1. For the purposes of Articte 17(3) and Article 28 ot

Directive 79/267/EEC, Member States shall comply with Annex 1 to

this Directive as regards the matching rules.
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2. This Article shall hot\épb@y to the commitments referred . to in

Article 23 df this’Diréctiye.

Article 18, second subpéragraph, point 1 of Direétive:79}267/EEC

shall be replaced by the following:

1.

the assets of the undertaking free of any foreseeable

tiabilities, less any intangible items. In particular the

following shall be included:

- the paid-up share capital or, in the case of a mutual

assurance undertaking, the effective initial fund plus any

members' accounts which meet all the following criteria:

‘(a) the memorandum and articles of association must stipulute

(b}

that payments may be made from these accounts to members:
only insotar as this does not cause the solvency margin 10
fall below the required level, or, after the dissolution of

the undertaking, if all the undertaking's other debts have

been settled;

the memorandum and articles of .association must:stipulate,
with respect to any such payments for réasons other than
the 1ndividual termination of membership, that .the
competent authorities must be notified at lLeast one month

in advance and can prohibit the payment within that period;
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(c) the relevant provisions of the memorandum and articles ot
association may be amended only after the competent
authorities have declared:thét they have ﬂd objection to
the amendment, without prejudice to the criteria stated

in (a) and (b);

- one half of the unpaid share capital or initial fund,
once the paid-up part amounts to 25% of that share

capital or fund;

- reserves (statutory reserves and free reserves) not

corresponding to underwriting liabilities;
- any profits brought forward;

- cumulative preferential share capital and subordinated
loan capital may be included_but, 1f so, only up to 50%
of the margin, no more than 25% of which shall conzist of
subordinated loans with a fixed méturity, or tixed=term

.cumuLative preferential share capital, if the tollowing

minimum criteria are met:

(a) in the event of the bankruptcy or tiquidation of the
assurance undertaking, binding agreements must exist
under which the subordinated loan capital or preferential
share capi}al ranks after the claims of all other
creditors and is not to be repaid until atl other debts

outstanding at the time have been settled;

Subordinated loan capital must also fulfil the tollowing

conditions:
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(c)

«d)

—~6o -

th(y fufly paid-up funds méy:be takenvintqwaccount;

for loans with a fixed maturity, pﬁg orfginhl maturity
must be at Least five years. No (afer thaﬁ one year
before the repayment date the assurance undertaking must
submit to theﬂcompetent authorities for their approval a
plan showing how the solvency margin will be kept at or X
brought to the required Level at maturiiy; unless the
extenf to which the loan may rank as a component ot the
solvency margin is gradually .reduced during at least the
Last five yéars before the repayment daté. The cohpetenr
authorities may authorize the early reﬁayment of such
loans provided application is made by the issuing
assurance undertaking'and its solvency margin will not

fall below the required level;

loans the maturity of which is not fixed must be
repéyablé only subject to fiveiyearg' nétice unless the
loans are ﬁo longer considered as a»qomponent-of the
solvency margin or untess the prior éonseht ot the
competent authorities is specifically required for early
repayment. In the latter event the assurance uhderrak\ng
must notify the competent authorities at least six months

before the date of the proposed -repayment, specitying the

‘actual and required solvency margin both before and atter

that repayment. The 'competent authorities. shall
authorize repayment thy 1t the assurance undertaking':

solvency margin will not fall below the required level,
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(e) the loan agreement must not inctlude any clause providing
that in specified circumstances, other than the winding-up
of the assurance undertaking, the debt will become

‘repayable before the agreed repayment dates;

(f)> the loan agreement:may_be amended only after the competent
authorities have declared that they have no objection to

the amendment;

securities with no specified maturity date and other
instruments that fulfil the following conditions, including
cumulative preferential shares other than those mentioned in
the preceding indent, up to 50%Z of the margin for the total ol
such securities and the subordinated tLoan capital reterred to

in the preceding indent:

(a) they may not be repaid'oh the initiative of the bearer or

without the prior consent of the competent authority;

(b) the contract of issue must enable the assurance

undertaking to defer the payment of interest on the loan;

(¢) the lender's claims on the assurance undertaking must rank

entirely after those of all non-subordinated creditorsy;

(d) the documents governing the issue of the securities must
provide for the Loss-absorption capacity of the debt and
unpaid interest, while enabling the assurance undertaking

to continue its business;

(e) only fully paid-up amounts may be taken into accourit.’
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Article 26

No more than three years after the date of application of this
Directive, the Lommission shall submit a report to the Insurance
Committee on the need.for further harmonization of the solvency

margin.
Article 27

Article 21 of Directive 79/267/EEC shall be replaced by the

following:
"Article 21

1. Member States shall not prescribe any rules as to the choice ot
the assets that need not be used as cover for. the technical

provisions referred to in Article 17.

2. Subject to Article 17(3), Article 24(1), (2), (3) and (5) and the
second subpéragraph of Artiﬁle 26(1), Member States shall not
restrain. the free disposal of those assets, whether movable or
immovab(e;:that form part of the assets of authorized assurance

undertakings.

3. Paragraphs - 1 and 2 shall not preclude any measures which Member
States, while safeguarding the interests of the lives assured,
are entitled to take as owners or members of or partners 1n the.

undertakings in question.'.
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CHAPTER 3

Article 28
The Member Stateée of the commitment shall not prevent a policy—holde}
from concluding a contract with an assurance undertaking authorized
under the conditions of Article 6 of Directive 79/267/€EC, as long
as that does not conflict with legal provisions protecting the

general good in the Member State of the commitment.

Article 29

Member States shall not adopt provisions requiring the prior
approval or systematic notification of general and special policy
conditfoné, scales of premiums, technical bases used in particular
for calculating scales of premiums and technical provisioﬁs or forms:
and other printed documents which an assurance undertaking intends

to use 1n its dealings with policy~-holders.

Notwithstanding the first subparagraph, for. the sole purpose of
verifying compliance with national provisions concerning actuariatl
principles, the Member State of origin may require systematic
communication of the technical bases used for calcutating scales ot
premiums and technical provisions, without that requirement.
constituting a prior condition for an undertaking to carry on its

business.
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Not Llater than five years after the date of application of this
Directive, the Commission shall submit a report to the Council on

the implementation of those provisions.
Article 30

1. In the first subparagrabh of Article 15(1) of
Directive 90/619/EEC the words "in one of the cases referred to in

Title III"” shall be deleted.

2. Article 15(2) of Directive 90/619/EEC shall be replaced by the

following:

2. The Member States need not apply paragraph 1 to contracts of
six months' durafion or less, nor where, because of the status of
the policy-holder or the cjrcumstances;in which the contract is
concluded, the poljby—holder does;not need this special protection.
Member States shall spec;fy in their rhles where paragraph 1 is not

applied."”.
" Article 31

1. Before the assurance contract is concluded, at least the

information listed in point A of Annex 2 shall be communicated to

the policy-holder;

2. The policy-holder shall be kept informed throughout the term of
the contract of any change.concerning the information lListed 1n

point B of Annex 2.
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3. The Member State of the commitment may require assurance
undertakings to furnish information in addition to that listed in
Annex 2 only if it is néceésary for a pfopér understanding by the

policy-holder of the essential elements of the commitment.

4. The detailed rules for'implementing,this Article and Annex ?

shall be laid down by the-Member State of thé commitment .
TITLE IV

PROVISIONS RELATING TO RIGHT OF ESTABLISHMENT
AND FREEDOM TO PROVIDE SERVICES

Article 32

Article 10 of Directive 79/267/€EC shall be réplaced by the

following:

“Article 10

1. An assurance undertaking that propbses to establish a branch
within the territory of another Member State shall notify the

competent authorities of its home Member State.

2. The Member States shall require every assurance undertaking that
proposes to establish a branch within the territory of another
Member State to provide the following information when eftecting the

notification provided for in paragraph 1:

S

(a) the Member State within the territory of which 1t proposes to

establish a branch;
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(b) a scheme of oberations setting out inter alia the types of
business envisaged and the structural organization of the

branch:

(c) the address in the Member State of the branch from which
documents may be obtained and to which they may be delivered, it
being understood that that address shall be the one to which allt

communications to the authorized agent are sent;

(d) the name of the branch's authorized agént, who must possess
sufficient powers to bind the undertaking iﬁ relation to thied
parties and to represent it in relations with the authorities
and courts of the Member State of the branch.

With regard to Lloyd's, in the event of any Litigation in the
Member State of the_brahch arising out of underwritten
commitments, the ‘assured persons mﬁst nof be treated Lless
favourably than if the litigation had been bfought against
businesses of a conventional type. The authorized agent must,
. therefore, possess sufficient powers for pfoceedings to be taken
-against him and must in that cépacity be ablé fo bind the

Lloyd's underwriters concerned.

3. Unless the competent authorities of the home Member State have
reason to doubt the adequacy of the administrative structure or the
tihancial situation of the assurance undertaking or the good repute
and professional qualificatfon or experience of the directors or
managers or the authorized agent, taking into account the business
planned, they shall within three months of receiving all the
information referred to in paragraph 2 communicate that 1nformation
to the competent authorities of the Member State of the branch and

shall inform the undertaking concerned accordingly.
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The competent authorities of the home Member State shall also attes:
that the assurance undertaking has the minimum solvency margin
calculated in accordance wifh Articles 19 and 20.

Where the competent authorities of the home Member State refuse to
communicate the information referred to in paragraph 2 to the
competent authorities of the Member State of the branch they shall
give the reasons for their refusal to the‘undertaking“ioncerned
within three monthé of receiving all the information in question.
That refusal or failure to act shall be subject to a right to apply

to the courts in the home Member State.

4. Before the branch of an assurance undertaking starts business,
the competent authorities of the Member State of the branch shall,
within two months of'receiving the information feferreq to in
paragraph 3, inform the competent authority of the home Member
State, 1f appropriate, of the conditions under thch, in the
interest Qf‘the general good, that business must be carried on in

the Member State of the branch.

5. On receiving a communication from the competent authorities of
the Member State of the branch or, if no communication is received
from them, on expiry of the period provided for in paragraph 4, the

branch may be established and start business.
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6: In*tme-xyent:pi ﬁ'cﬁange'ﬁh anQHQf thé;ﬁarfdculars-cqmmunfcared
under paragraph Zkbé; L€ or (69, an assﬁfahce.underraking'shalt
_give written notice of the change to the competent authorities of
the home_Mgmbér'State and pf'the_Member State of ‘the brénch Al least
one montﬁ befbrc ﬁaking the change so that the competent authorities
of the home Member State;and the competent authorities of the Member
State of the branch may fulfil their respective roles under

paragraphs 3 and 4.,

Article 11 of Directive 79/267/EEC shall be deleted.

Article 34

Article 11 of Directive 901619/E£c'shait<be replaced by the

following:
“Article 11

Any undertaking that 1ntends to -carry on business for the first tame
in one or _more Member State§ under the freedom to provide services
shall first inform-the competent authorities. ot the home Member
State,‘indicating the nature of the commitments 1t proposes to

coyer.".
Article 35

Article 14 of Directive 90/619/EEC shall be replaced by the

following:
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“Article 14

1. Within one month of the notification provided for in Article 11,
the competent authorities of .the home Member State shall communicate
to the Member State or Mémber States within the territory of which
the undertaking intends to carry on business by way of the freedom

to provide services: -

(a) a certificate attesting that the undertaking has the minimum
solvency margin calculated in accordance with Articles 19 and 20

of Directive 79/267/€EEC; .
(b) the clasﬁes which the undertaking has been authorized to otter;

(c) the nature of the commitments which the undertaking proposes to

cover in the Member State of the provision of services.

At the same time, they shall inform the undertaking concerned

‘accordingly.

2. Where the competent authorities of the home Membef State do not
communicate the information referred to in parégraph 1 within the
period laid down, they shall give the reasons for. their retusal. to
the undertaking within that same period. The refusal shall be

subject to a right to apply to the courts in the home Member State.

3. The undertaking may start business on the certified date on

which it is informed of the communication provided for in the tirst

subparagraph of paragraph 1.".
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_Artitle 36
Article 17 of Directive 90/619/EEC shall be replaced by the
following: S o

"Article 17

Any change which an undertaking intends to make to the intormation
referred to in Article 11 shall be subiect to the procedure provided

for in Articles 11 and 14.".

Article 37

S

Articles 10, 12, 13, 16, 22 and 24 of Directive 90/619/EEC shall be
deleted. ' ' | '

Article 38

The competent authorities of the Member State ot the branch or the
Member State;of the provision of services may Eéquire that the
information which they are authorized under this Directive to
requeét with regard to the business of assurance undértakings
operating in the territory of'that'Sfate shall be supplied to them

in the official‘languége or languages of that State.
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Article 39

1. Article 19 of Directive 90/619/EEC shall be deleted.

2. The Member State of the branch or of provision of sef#fces shatl
not Lay down provisions requiring the prior 5pproval or systematic
notification of general and speciél policy conditions, scales of
premiums, technical bases used in particular for calculating scales
of premiums and technical prbyisions, forms and other printed
documents which an undertaking intends to usé in its dealings-wirh
policy-holders. for the purpose of verifying compl%ance uifh
national prov{sions concerning assurance contraéts, it may require
an undertaking that propoSes to cérry on assuréqée bu;iqess within
its territory, under the right of establishment or theAfreedom 1o
provide:servfcese to effect only non-systematié nofification ot
those policy conditions and other printed'documents uithbut that -
requirement constituting a priof condition for an undertaking to

carry on its business.
Article 40
1. Article 20 of Directive 90/619/EEC shall be deleted.

2. Any undertaking carrying on business under the right ot
establishment or the freedom to provide servicesishall submit iu the
competent authorities of the Membef State of the branch and/or ot
the Member State of the provision of services atlt dofuments
requested of 1t for the purposes of this Article insofar as
undertakings the head office of which is 1n those Member States ace

also obliged to do so.
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3. 1If the competent author1t1es of a Member State estabtlsh thal an
undertaking with a branch or carry1ng on bus1he$s under the freedom
to provide services in 1ts territory ls_not complylhg u1th tThe tegal
‘provisiohs appLibable'to it in tﬁat State, they shall require tﬁe
undertakipg concerned to Eemedy that irregutar sifuation. '

4. If the‘hndertaking in question fails to take the necessary
actjon, the competent aufhorities of the Member State concefrned
shall inform_the competent authorities.of the home Member State
accordingly. The latter euthorities shaLl,'at the eérliest‘
opportdnity, take allvapprohriate measures'to ensure that the
undeftakfng concerned.remedies that irreguLar situation The nature
of those measures shall be communicated to the competent authoritles

of the Member State concerned.

5. 1f, deépite the meaSures.faken by the home Meﬁber State or
because those measures prove inadequate'or.are laek{ng in that _
State, the undertaking persists .in violating the legal provisions in
force in the Member StateAeoncerned, the latter may, after informing
the competent authorities of the home Member State, take appropfiate
measures to prevent or penalize further irreguLarities, including,
insofar as is strictly necessary, preventing that undertaking trom
continuing to conclude new assurance contracts within its territory.
Member States shall ensure that in their‘territories it 18 possible
to serve the legal documents necessary for such measures on

assurance undertakings.

6. Paragraphs 3, 4 and 5 shall not affect the emergency power ot
the Member States concerned to takevappropriate measures to prevent
or penalize irregularities committed within their territoryes. Thuis
shall include the possibility of preventing assurance undertakings
from continuing to conclude new assurance contracts within their

territories.
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7. Paragraphs 3, 4 and S shall not affect the power of the Member

States to penalize infringements within their territories.

8. If an undertaking which has committed an infringémept has an
establishment or possesSes'prdperfy in the Member State concerned,
the competent authorities of the latter may, inAaccordance with
national law, apply the admin{;trative penatties prescribed for that
infringement by way of enforcement against that establ{shment or

property.

9. Any measure adopted under paragraphs 4 to 8 5nvolving penalties
or restrictions on the conduct of assurance business must be

properly reasoned and communicated to the undertaking concerned.

10. Evéry two years, the Commission shall submit to the Insurance
Committee a report summarizing the number and type of cases in
which, in each Member State, authorization has been refused under
Article 10 of Directive 79/267/EEC or Article 14Aof

Directive 90/619/EEC as amended by;tﬁis DirectiQe or measufeé have
been taken under paragféph S.- Member States shall co-dpérafe Qﬁth
the Commissibn by providing it with the information required for

that report.

-

Article 41

Nothing in this Directive shall prevent assurance undertakings with
head offices in other Member States from advertising their services
through all available means of communication in the Member State of
the branch or Member State of the provision of services, sSubject to
any rules governing tﬁe form and content of such advertising adopted

in the interest of the general good.
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Article 42

1. Article 21 of Directiv¢‘90/6197EEC shall be deleted.

2. Should an éssurance undertaking be wound up, commitments arising
out of contracts underur{ttgn through a branch or under the freedom
to provide services shall be met‘iq fhe éame way as those arising
out of that undertaking's other assurance contracts, without »
distinction as to nationality as far as the {ives assured and the

beneficiaries are concerned.
Article 43
1. Article 23 of Directive 90/619/€EEC shall be deleted.

2. Every assurance undertaking shall inform the cémpetent aﬁtﬁority
of its home Member State, separately in respect of transactions
carried out under the right of establishment and those carried out
under the fqeedoh to prdvide‘sgrvices, df the amount of the
premiuﬁé; uithbut deductionldf reassuraﬁce, by-Mémber State and by
each of ctasses I to IX, as defined in the Annex td -

Directive 79/267/EEC.

The competent authority of the home Member State shall, within a
reasonable time and on an aggregate basis forward this information

to the competent authorities of each of the Member States concerned

which so request.
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1. Article 25 of Directive 90/619/EEC shall be deleted.

2. Without prejudfée to ény édbéédu;nt‘harmonization, every
assurance contract shall be subject exclusively to the indirect
taxes and parafiscal charges on assurance premiums in the Member
State of the commitment ui;hin the meaning of Article 2(e) of
Directive 90/619/EEC and also, uith‘regard'to Spain, to the.
surcharges-legally estabtishéd in favour of the Spanish "“Consorcio
de Compensacion de'SegUroé“ for the pérformaﬁfe of its fuhcfjbﬁs
relating to the compensation of losses arising from extraordinary

events occurring in that Member State.

The law applicable to the contract under Article 4 of

Pirective 90/619/EEC shall.nbt affect the fiscal arrangements

applicable.

Pending future harmonizafidn, eaéh Member State shall apply to those
undertakings which Edver ébhﬁitments situated witﬁin it$ territdry
its own national provisions for measures to ensure the collection ot
indirect taxes andxbaréfiscal'éhéFgés due under the first

subparagraph.
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TITLE V

TRANSITIONAL PROVISIONS

Article 45
Member States may allow assurance uhdertakings with head ottices in
their territories, and whose bufldihQS and tahd’coverihg their
technical proVisibns exceed, at the time of the notificétion ot this
Directive, the pefcenfége Laid down in Article 22(1)(a) a.period
expiring no lLater than 31 December 1998 within which to comply with

that provision.
Article 46
1. Acticle 26 of Directive 90/619/EEC shallt be deleted.

2.. spain and Portugal, until 31 December 1995, and Greece, until
31 December 1998, may operafe the follawing tﬁéﬁéitionai '
arrangements for contracts in respect of which one of those Member
States is the Member State of the commitment: :

(a) by way of derocgation from Article 8(3) of Directive 79/267/1EFC
and from Articles 29 and 39 of this Directive, the competent
authorities of the Member States in question may require the
communication, before use, of general and special insurance

policy conditions;
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(b) the amount of the technical pr0v1510ns relating to such
contracts shalL be determwned under the superv1510n ot the
Member State concerned 1n accordance wlth its own rules or
failing that, in accordance with the procedures estabtlshed in
that State in accordance with this Directive. Cover of those
technical provisions by equivalent and matching assets and the
tocalization of those-assets shall be effected under the
supervisfon of that Member State jn accordance with its rules

and practices adopted in accordance wifh this Directive.
TITLE VI
FINAL}?ROVISIO”S
Article 47
The foltow1ng techn1cal adJustments to be made to
D1rect1ves 79/267/EEC and 90/619/EEC and to th1s D1rect1ve shall be

adopted 1in accordance w1th the procedure laId doun 1n_

Directive 91/675/EEC:

- extension of the legal forms provided for in Article 8(1)(a) ot

Directive 79/267/EEC;

- amendments to the List set out in the Annex to
Directive 79/267/EEC, or adaptation of the terminology used 1n

that list to take account of the development of assurance markets;
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cLar1f1catron of the 1tems const1tut1ng the soLvency margln Ltsted

in Art1cLe 18 of D1rect1ve 79/267/EEC to take account of the

creatlon of hew f\nanCIat tnstruments,

alteration of the minimum guarantee fund provided for in
Article 20(2) of D1rect1ve 79/267/EEC to take account of economlc

and f1nanc1aL developments;

amendments, to take account of the creation of new financial
instruments, to the list of assets acceptable as cover for
technical' provisions set out in Article 21 of this Directive and
to the rules on the spreading of investments laid down in

Article 22 of this Directive;

changes in the relaxations in the matching rules Laid down in
Annex I to this Directive, to take aecount'of the development ot .
new currency-hedging instruments or progress made in economic and

monetary union;

clarification of the definitions in order to ensufe uniform
application of Directives 79/267/EEC and 90/619/EEC and of this

Directive throughout the Community.

the technical adJustments necessary to the rules .for setting the
maxima appl1cabLe to lnterest rates pursuant to Article 17 of
Directive 79/267/EEC, as amended by this D1rect1ve, in partlcular

to take account of progress made in economic. and monetary union.
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Article 48

1. Branches wﬁich have started business, in accordance with the
provisions in Torcé in théif Memﬁér State of establjshmenr, hetore
the entry into force of the'provisions adopted in implementation of
this Directive shall be presgméd to have ﬁeen subject to the
procedure laid down in Article 10C¢1) to (5) of Directive 79/267/CEC.
They shall be governed,'frbm the date of that entry into force, by

Articles 17, 23, 24 and 26 of Directive 79/267/EEC and by Acticle 40

of this Directive.

2. Articles 11 and 14 of Direﬁtive 90/619/€EEC, as amended by this
Di(ective, shall not affect rights acquired by assurante
undertakings carrying on business under the freedom to provide
services before the enfry into forée of the provisions adopted in

implementation of this Directive.

Article 49
The following Article 31a shall be inserted in Directive 79/267/EEC:

“Article 31a

1. Under the condifions laid down by national law, each Member
State shall authorize agencies and branches set up within its
territory and covered by this Titlg to transfer all or part ot their
portfolios of contrécts to an accepting office established in the
saﬁe Member State 1f the competent authorities of .that Member 4“tate
or, 1f appropriate, those of the Member State reterred to in '
Article 30 certify that after taking the transfer 1nto account the

accepting office possesses the necessary solvency margin.
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2. Under the conditions laid down by national law, each Member
State shall‘authqrize égénqies and branches set up within 1its
tefritory and coveréd by this Title to transfer all or part of their
portfolios of ioﬁfracté to an assurance undertaking uirh a head
office in another Member State 1f the competent authorities ol that
Member State certify that after taking the transfer into account the

accepting office possesses the necessary solvency macgin.

3. 1f under the conditions Llaid down by national Law a Member Lrate
authorizes agencies and branches set ub within its territory and
covered by this Title to transfer all or part of their porttolios ot
contracts to an agency or branch covered by this Title and set up
within the térritbry of anbther Member State it shall ensure that
the'éompetent authoritieﬁ of the MemberASfate of the accepting
office or, if appropriate, of the Member State referred to in'
Article 30 certify that after taking the transfer into account the
accepting.office possesses the necessary so(vency margin, that the
Law of the Member State of the accepting offite permits such a

transfer and that that State has agreed to the transfer.

4 . In the circumstances referred to in paragraphs 1, 2 and 3 the
Member State in which the transquring ageﬁcy or branch is situated
shall authorize the transfer after obtaining the agreement of the
competent authorities of the Member State‘df the commitment, where
different from the Member State in which the fransferrfng agency or

branch 37s situated.

S. The competenf authorifies of-fhe Member States consulted shall
givé their opinion or consent to the competent authorities ot the
home Member State of the transferring assurance undertaking withun
three months of receiving a request; the absence of any responce
from the authorities consulted uithin that period shall be

considered equivalent to a favourable opinion or tacit consent.
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6. A transfer authorized in accordance with this Article shatl be
published as laid down by national law in the Member State of the
commitment. Such transfers shall automatically be valid againit
policy-holders, assured persons and any other persons having rights

or obligations arising out of the contracts transferred.

This provision shall not affect the Member States' right to give
"policy-holders the option of céncétling contracts within a fixed

period after a transfer..
‘Article 50

Member States shall ensure that decisions taken in respect o1 at
assurance undertaking under laws, regulations and administrative
provisions adopted in accordance with this Directive may be subiject

to the right to apply to the courts.
Article S1

1. Member States shall adopt the laws, reéulations and
administrative provisionS‘neCéssary for their compliance with this
Directive no later than 31 December 1993 and briﬁg them 1nto force
no later than 1 July 1994. They shall forthQith.inform the.

Commission thereof.

When they adopt.such measures, the Member States shall include
references to this Directive or shall make such references when they
effect official publication. The manner in which such references

are to be made shall. be (aid down by the Member States.
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o - -4 . . . .
2. The Member States shall communicate to the Commission the texts
‘of the main provisions of national law which they adopt in the field

covered by this Directi?e,
Article 52

This Directive is addressed to the Member States.

Done at tuxembourg,.

for the Councilt

The President
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MATCHING RULES

The currency in which the. assurer's commitments are payable shall be delermined
in accordance with the following rules:

1.

Where the cover provided by a contract is expressed in terms of a particutas
currency, the assurer's commitments are considered to be payablec in that
currency. :

Member States may authorize undertakings not to cover their technical
provisions, including their mathematical provisions, by matching asscts 1f
application of the above procedures would result in the undertaking being,
obliged, in order to comply with the matching principle, to hold asseuls in i
currency amounting to not more than 7% of the assets c¢xisting in other
currencies. ' '

Member States may choose not to require undertakings to apply the matching
principle where commitments are payable in a currency other than the cuirrency
of one of the Community Member States, if investmenls in Lhatl currency ate
regulated, if the currency is subject to transfer restrictions or il, fur
similar reasons, it is not suitable for covering technical provisions.

Undertakings are authorized not to hold matching assets Lo cover an amount nat
exceeding 20% of their commitments in a particular currcncy.

However, total assets in all currencies combined must be at least cquid to
total commitments in all currencies combined.

Fach Member State may provide that, whenever under Lhe preceding procedures o
commitment has to be covered by assets expressed in Lhe currency of o Membaer
State, this requirement shall also be considered to be satisticd when the
assets are expressed in ecus.




~ 8Y-

ANNEX 11
INFORMATION FOR POLICY-HOLDERS

The following information, which is to be communicated to the policy-holder
before the contract is concluded (A) or during the term of the contract (B}  mus
be provided in a clear and accurate manner, in writing, in an official lanpuape
of the Member. State of the commitment.

However, such information may be in another language if the policy~-holder so
requests and the law of the. Member State so permits or the pOll(y holder s g rec

to choose the law appllcable

A. UBefore concluding the contract

Informalion about Lhe lnlormuLion about the commi Lment
assurance undertaking ' L
a.1 The name of the undertaklng and a.4 Definition of cach beneftt and
its legal form each option
a.2 The name of the Member State in a.5 Term of the contract
which the head office and,
where appropriate, the agenéy or . a.6 ‘Means of terminating the contract

branch concluding the contract

is situated :
a.7 Mecans of payment of premiums and

a.3 The address of the head office duration of payments
and, where appropriate, of ‘the ’ L
agency or branch concluding a.8 Means of calculution and

the contract ’ distribution of bonuses -

4.9 Indication of surcender. and
pard-up values and the extenr o
which they. are puaranteed

a.10 Information on the premiums [or
each benefit . buth main benefits
‘and supplementary benefits, where
appropriate

a_ 11 lFor unit-linked policies,
definition of the units to whieh
the beneflits are linked '

a.12 Indication of the nature of the
underlying assets for unit-linked
policies

a.l3 Arrangemnnts for apptication ol
the coolinpg-off period

a.14 General informial ton on the tax
arranpements applicable to the
type of policy




B. During the term of the contract

In, addition: to, the policy- conditions, both general and:. spocial,

_¥5-

a.15

The arrangements for handling
complaints concerning contracts by
policy-holders, lives assurcd ar
beneficiaries: under contracts
including, where. appropriate, the
existence of - a complaints basdy |
without prejudice. to the right g

" take legal proceedings

.Law appligcable to. the contract

where the parties do not ‘have
free choice or, where the parties
are free to choose the law
applicable,
proposes to

‘choose

the

policy-holder must receive the following information throughout thce term of

the  contract.

Infermation about the
assurance- undertaking

T Information about the

commitment

——— =TT

b. } Any change in the name of the
undertaking, its legal form or
the address of its head office
and, where appropriate, of the
agency or branch which
concluded the centract

i

b.2

.3

All the information listed in
points a.4 to a.12 of A in

the event of a change in the
policy conditions or amendment of
the law applicable to the
contract

Every year, information on the
state of bonuses.
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