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' EXPLANATORY. MEMORANDUM
_ Introduction . = o —
| : 1. Council Directive. 77/ 187/EEC of 14 February 1977 on the approx1mat10n of the laws

of the Member States relating to the safeguarding of employees'rights in the event of °
transfers of undertakings, businesses or parts of businesses' (hereinafter the "Directive"

or the "transfers Directive") adopted on the basis, in particular, of Article 100 of the e

" Treaty, was intended, according to its recitals, to provide for "the protect1on of |

yemployees in the event of a change of emiployer, in particular, to ensure that their . - ‘

- rights -are safeguarded" For that purpose, the Directive provrdes that the transferor's
- rights and obligations arising from the contract of employment or from an employment

- relationship. shall by reason of a transfer be transferred to.the transferee. It also = -

 provides for protection of the employees concerned agamst drsm1ssal by the transferor
" or the transferee, but does not stand in-the way. of"dismissals that may take place for

- economic; téchnical or organisational reasons entailing’ changes in the workforce".
Moreover, Article 6 of the Directive requires the transferor and- the transferee to
inform and consult the representatives of the employees affected by the transfer. The
;main: purpose of the Directive is therefore to ensure thatrestructuring of undenakmgs
"+ within the Common Market. does not adversely affect the employees in the

- undertaking concerned. ~ :

2. On a legislative level, the effectiveness of the Drrectlve in terms of the soc1al o
- protection it guarantees, cannot“be denied. The. Directive has proved to be an
' invaluable instrument for -protecting employees in cases of corporate reorgamzat1on
ensurmg peaceful and consensual economic and technologlcal restructuring and laying
down minimum standards for promoting fair competition with respect to such changes.
It could, however; be argued that the Directive's failure to provide for greaterﬂex:blhty
in ‘the event of transfers of insolvent businesses or of undertakings ‘facing major
economic difficulties, as well as its failure to cover exphcrtly the -transnational
~dimension of corporate restructurmg, may have Jeopardlzed or at least prejudlced the
very objectrves 1t was mtended to achleve : :

'_Any apprarsal of the shortcommgs and loopholes of the transfer Drrectnve must take )

. into account the internal market, the development of ' "emergencylaw" to deal with the
" rescue of undertakmgs in economic difficulties-and the case law of the European -
Court of Justice, as well as the Commission's proposed revision of the colléctive .

‘ redundanmes Dlrectl.ve to which the transfer: Dlrectlve_ is closely related. .

The |mnact of the mternal market

- 3. The 1ntemal ‘market is, accordmg to Article 8a of the EC Treaty, ‘an area without -

internal frontlers in which the free movement of goods, persons, services and capital
~is ensured in accordance with the provrsrons of the Treaty". The dismantling of

internal frontiers is already resultmg in major corporate reorganizations within the -

‘Community, mvolvmg a significant inctrease in mergers, takeovers, transfers and joint

‘ ventures and Ieadmg to a growing concentratlon of company ownershxp The total
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‘number of acquisitions (majority holdmgsor mergers) made by the top 1000 European ,
industrial enterprises isgrowing constantly. A recent Commission report > shows that
the number of such operations has doubled every three years during the 19805 rising

- from 208 in 1984 85 to 492 in 1988-89.

‘ Moreover, merger operatlons within the Community are increasingly transnational.
The same Commission report notes that: "National-typeoperations (between two
enterprises belonging to the same Member State) largely dominated between 1983 and
1987. Almost two-thirds of the number of acquisitions recorded involved this type of -
_operation.  Since. 1987, more rapid growth has been noted in the number of
acquisitions involving Community enterprises belonging to two different Member
States. In 1988--1989, such operations represented 40% of the total number of
acquisitions effected. International-level operations involving two enterprises - the one
Community, the other non-Community --accounted for approximately 15 % of the
total number of operatrons recorded. This figure is more or less stable for the period
, under review."

The detailed .ﬁgures are given in the following table:
Mergers and acquisitions by nationality of the firms involved

"Year\ . National . .' EC . International
1983-84 01 . 29 0 . 25
652) - -+ (18.7) (16.1)
198485 146 44 18
- (702 - (212) 87
1985-86 - 145 52 30
(63.7) (23.0) (13.3)
1986-87 211 75 17
- (69.6) . (24.8) (5.6)
1987-88 214 11 8
' (55.9) - (29.0) (17.8)
~ 1988-89 - 233 197 62
- (47.9) (40.0) (12.6)
1989-90 241 257 - 124
(38.7) (413) _  (20.0)

NB:Figures in brackets show the percentage of the total numberof operations surveyed
- Source: European Commission

z XXth Report on Competltlon Pollcy (Commrssxon of the European
Commumtles)

-
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The completion of the single market is therefore acCompani*ed by-.a wideSpread'trend -
towards major corporate reorganizations. This is. pursumg Ob]eCtIVCS specific to a -

"market economy, that is, the establishment, on the most. appropriate sites, of

businesses capable of implementing the large-scale.economic operations which 2 a Iarge ,

market is llkely to requnre

.~ In order to facrlltate thrs process the” Commumty Instrtutrons have—relymg on |

provisions of primary law- adopted specrﬁc legislation on mergers and concentrations

" in the fields of compétition and company law. In the field of competition, on 21 -

December 1989 the Council adopted Regulation (EEC) No:4064/89 on the control of

~ concentrations between’ undertakmgs setting up a. system for the: ‘prior control of
. Community--scale ' concentrations. Although the 31st tecital of the Regulatnon

expressly states that it does not detract from "the collectrve rrghts of employees as
recognized in the undertakmgs concemed" it provides no machtnery for ensurmg these -

n ghts

" In the ﬁeld of company Taw, the Third Councrl Drrectrve (78/855/EEC) of 9 October

1978 concerning mergers of public limited liability companies* expressly affirms in
Article 12 that the protection of employees ‘provided for-in the transfers' Directive

applies to mergers. The Sixth Councrl Directive (82/891/EEC) concerning the division

of public limited liability companies* also refers (Article 11) to the application of the L

transfers Directive to-division operations. Councrl Regulation-(EEC) No 2137/85 on

European Economic Interest Groupmgs(EEIG)‘ provides European economic operators, - |

with. a view to the establishment of the internal .market, with a flexible, light.

‘frameworkof association affording them a common autonomous structure for pursuing
-one or more -cross-border - projects while retaining legal and ‘economic freedom for .-
-~ their own: activities. The: Regulatlon contams no. rules onthe individual or collectlve

r ghts of employees

Reference should also be made to the proposal for a Tenth Councrl Directive on
cross-border mergers of public limited companies’ which also refers. to the transfers

_ Directive; to the proposed European Company Regulation and complementmg worker

involvment Directive ® and-to the proposal for a Thrrteenth “Council Drrectrve on . S

Y
~

company law concermng take-over and other general brds

/,"

s ""OJ NoL378 31 December 1982

1.0 OJNo L 395, 30 Degember 1.989'- |

o »OJNoL295 20 October 78 S

.

s OJNoL199 31 July 1985 . - ¢

R OJNoC23 25 January 1985 N

s coM (ss) $23 Final *

8 - ?'OJ No c 138/8 of29 May 1991 R
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In the social field reference should be made to two Directives closely linked to the
transfers Directives. Council Directive 75/ 129/EEC on collective redundancies *° and
Council Directive 80/987/EEC on the protection of employees in the event of the
insolvency of their employer ''. The three employment Directives all aim to ensure
appropriate .protection for the employee in situations associated  with company
restrUcturing and long-term economic difficulties (the interaction between the three .

~Directives is shown in Annex 2). The proposed amendments to the transfer Directive
- should take account of the protection under the other employment Directives. As far

as information and consultation rights are concerned, account should be taken of the
revised proposal for a Council Directive on the establishment of European Works
Councils'?, although its the scope ‘and materlal content dlffers consnderably from the
transfer Dlrectlve : '
Despite the variety of Community legal instruments concerning directly or indirectly
transfers and concentrations of undertakings having a transnational dimension, there

" is as yet no Community law dealing specifically with the social consequences of

transnational transfers and mergers. The information and consultation provisions need
therefore to be revised to cover all cases of transnational transfer and merger and to
guarantee adherence to the information and consultation procedures where the decision
leading to the transfer or merger is taken by a decision--making centre located in a’

State other than the Member State in which the employees concemed are employed

The rescue of undertakmgs in_economic difficulties and the new tendencles in -

- bankruptcy law and emnlovment law

9.

10.

The aim of bankruptcy law, including pre-liquidation or liquidation proceedings, is to .
pay creditors through the realization of the insolvent undertaking's assets. The
survival of the undertaking or the total or partial liquidation of the business concerned
are envisaged as a means to achieve that objective. The employees of the insolvent
undertaking are in most Member States, with the exception of France and, to a certain
extent, Germany, not involved in insolvency proceedings.

On the contrary, employment law lays down, as far as insolvent undertakings are i
concerned, a system of protective rules aimed at preserving the employees' rights,
guaranteeing their credits and ensuring their rights to be informed and consulted. The
creditors' interests, other than the employees themselves, are not taken into account.

Thes_e two branches of law, bankruptcy law and employment law, are dissociated in
the twelve Member States. They follow different but parallel paths, which do not

‘often meet. However, the impact of the economic changes of the 70s and 80s has -

fostered a process of convergence between both branches of law, the objective being

to rescue undertakings in economic difficulties and provide for their survival and for

the maintenance of employment levels. The rights of both creditors and employees

' OJ No L 48/29 of 22.03.1975

11 Of No L 283/23, 28/10/30

2 OJIN C336/11 of 31.12.199F
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| have consequently been reshaped as a-means of guaranteemg the surwval of arlmg |

undertakmgs o : o

'Thrs legrslatlve tendency wrthm the framework of msolvency proceedmgs can be
. observed in France (procedure de redressement), Portugal ™ .(procedimento de -
- ‘recuperao), the United ngdom Qudlclaladmmlstratron) ‘Germany ' Spam 7 the-

‘Netherlands ¥ and Belgrum

: Wlthm the context of parallel proceedmgs other than Judlcral msolvency proceedmgs .
- " some Member States (Italy, Greece, Belgium, Portugal andSpain) havé set up rescue '
- plans providing a legal framework ‘for undertakings in need of restructuririg and * .
. reorganization. Such plans may include recourse to publtc aid or certain derogatlons -
' from the protectlon of employees provrded for under ]abour law (Italy) Lo

i The transfers D1rect1ve contains no provrsron for a specrﬁc scheme of protectron for

- employees transferred in the context of insolvency proceedings or serious’economic
" difficulties. - The European Court of Justice
introducing: a comprehensive” set -of rules to be applied to. Jinsolvency situations, - -
" although it declared that transfers effected i n msolvency liquidation proceedmgs were

? could. not ¢lose this loophole by -

excluded from the Directive. The revision of the transfer Directive should address
the question if and to what extent certain solutions in force in some Member States
- in particular, the need not to transfer pre- exrstmg debts in msolvency situations, the ~ -
possrblllty of derogating from the Directive via collective bargammg and the need'to
reinforce information and consultatxon procedures in 1nsolvency srtuatrons - should be

mcorporated into the Drrectrve ‘

The case law of the European Court of Justlce' mternretatwn andnclaruf’catlon of the :

transfers Dlrectlve

13.

-

.The transfers Directive has engendered’ considerable litigation before the European.

Court of Justice. In all judgments (19) which have been handed down, most of them

- ‘,(15) were: in the context of references for prelrmmary rulmgs (See Annex l)

K

15

- 1983 Bill on undertakings in severe economic difficulties -

.20

B Acts of 25 January 1985 and 1 March 1984

L Decree Law of2 July 1986 '

o Insolvency Act 1986 and Cork Commrssron

BEU 1985 Report of the Commrssmn on the reform of bankruptcy law and Actof

. 20 February 1985 on the social plan in the context of bankruptcyproceedmgs

17 Bill on the reform of bankruptcy proceedmgs (1986)

’ Commrssron Ml]nssen .

PR

-+ see footnote 23 - o



The Court has clarified the notion of transfer, 'determined that nocontractual link is
needed between transferor and transferee for the Directive to be applicable, excluded

liquidation proceedings but not suspension of payments proceedings from the scope -

of the Directive, clarified the meaning of the term. "employee" and declared that

“employees and their representatives cannot contract out of the ri ghts accorded to them -
. by the Directive as 1mp1emented by national law.

The_revision of the éollective redundancies Directive

14. .

15.

Proposed changes to the Directive

In November 1991, the Commission adopted a prop'osal for a Council Directive

*-amending Directive 75/129/EEC of 17 February 1975 on the approximation of the
. laws of the Member States relating to collective redundancies *'.The revision of the
- collective redundancies Directive, as the Commission's Action Programme relating to

the implementation of the Community Charter of Fundamental Social Rights of

_Workers made clear, was considered necessary in the light of several years'

application of this Directive, socio-economic changes, and the establishment of the

-Single European Market. In particular, the Action Programme spelt out the need to

give the Directive a transnational dimension so as to ensure that situations in which-
employees are affected by redundancy decisions taken by a head office or controlling
undertaking located outside the Member State where they are employed are properly -
covered. The amendments to the collective redundancies Directive proposed by the

- Commission reflect these concerns.
‘This proposal was adopted by the Council the 24 June 1992 (Dlrectlve 92/SC/EEC)

Although the Commlssmn s Action Programme relatmg to the 1mplementatlon of the

- Charter does not expressly_ mention the revision of the transfer- Directive, the

Explanatory Memorandum to the proposal for a Council Directive arne‘nding

Directive75/129/EEC on collective redundancies states that "the Commission is aware

that in a number of important respects the reasons for revising the - collective
redundancies Directive apply equally to the existing transfers Directive". These

- reasons concern the proposed amendments to Directive 75/129/EEC relating to :

a) the need to ensure the enforcement of its provisions when thc relevant
decision is being taken by an undertaking other than the employer; -

b) . the need to provnde for appropnate remedles in the event of failure to comply'

with the’ Dlrectwe

" ¢) the implementation of the Directive's provisions by collective agreement;

d) The application of the Directive in the event of bankruptcies. |

16.

In the light ‘of the aforementioned considerations and having regard to the
implementation of the Directive by Member States; to the case law of the European

Court of Justice and to cross-border corporate restructuring brought about by the

B OF No L 48/29 Of 22.02.1975

1




completion of the Internal -Market, -the Commission is proposing a series' of .

“amendments”to Section I (Scope - and deﬁmtlons) Section IT (Safeguardmg of.

" - employees' rights), Section III (Informatlon and consultat1on) and Sectron IV (Fmal
) provrsrons) of the Dlrectrve -

a) -Scone and defimtlons (Artlcle 1 (1) (_ 5 ,

o o I(I)W Clarlficatlon of the term. "transfer S0 as to mclude any transfer whether bv wgy‘ .
' o - of contract or by some other dnsposmon or bv oneratlon of Iaw. ludlcml decns:on,.,
M_adm_mMe_rmm - - : S

17 The language versions of the Dlrectrve differ consrderably as-to the deﬁmtlon of the
~ term transfer laid down in Article 1(1). The Engllsh version refers to "legal transfer. ,
‘or merger" and is wide enough to ‘cover transfers other than those resulting from: .

" contract The French version, however refers to'' 'cession conventronnelle (contractual |
- transfer), though the tecitals. merely refer to "cessions". The Dutch, German; Italian, ¢ -

.- Spanish, Portuguese and Greek versions appear to be to the same effect (" overdracht.’ ‘
. krachtens overeenkomst vertragllche Ubertragung, cessione " contrattuale, cesion -
- contractual, cessao contratual and ouuﬁaﬂcn exxdoenon”). The Danish versron
' (“overdragelse )] apparently falls between the two, since it includes transfers by way
of gift as well as by contract, but not by :court order or’ inheritance, though it.does
include the purchase from the bankrupt estate ("konkursbo") followmg an 1nsolvency

'The central question here is whether the Directive should be limited to contractual SN

transfers, that i$ a transfer by a willing transferee to a w1llmg transferor (by, sale, lease - -
“or other contract).- The Commission belreves that a wide mterpretatlon of the ‘term
"transfer" is fully- consistent with ‘the. purpose ‘of the Directive and no srgmﬁcance- _

. should be attached to the nature of the. transaction, be it'a contract, a .deed taking
_ieffect upon death, an administrative measure or a ]ud1c1al ‘decision as a result of which
‘one businessman succeeds another. ‘The ‘present wordmg of the Dlrectlve has been.

purposely construed by the European Court of Justice 50 as. to include any transfer of :
an undertakmg, busmess or parts. of a. busmess from one employer to another

‘. Accordmgly, the Commrssron proposes that all language versions of the Dlrectwe be - .
tevised 50 as to include any transfer whether by way of :contract or by - some other -+

: ’ drsposrtlon or by operation of law, jUdlClal decrslon or- admlmstratlve measure
P mcludmg mergers and drvrsmns : L .

18, 'Takmg account of certam transfers the Drrectrve states that it shall not apply In cases -
“where only an activity of an undertakmg is transferred but. there is no transfer of an :
economic ‘entity which retains its own identity. It must be emphas1sed that in. the

vabsence of expl|c1t Commumty provisions on this specific point, the- Court of Justice REa

" has continued its . dynamlc 1nterpretat10n actlvrtles in a ﬁeld whlch is becommg'
mcreasmgly complex : . .

The proposed Dlrectlve dlstmgurshes between two fundamentally different srtuatrons _
- the transfer of an actrvrty as such, and the transfer of an economlc entlty whrch retams_. N

oozl Daddys ‘Dance  Hall; “Case 324/86 [1988] ECR 739. ; Berg,
- ' Busschers Bessalsen Case 144-145/87 87 [1989] 3 CMLR 817, etc



its 1dent1ty without however lowermg the Ievel of protectlon currently enjoyed by

-workers

It has to be stressed, then, that the Directive will still apply where the transfer of an_

-

19

activity is accompanied by the transfer of an economic eritity which retains its identity.

The reference to economic entities which retain their identity occurs consistently in

* the Court of Justice's case law (e.g. Spijkers, Case 24/85, and the Raymond Stichting
.. judgment in C-29/91), the decisive criterion for estabhshmg whether there is a transfer
. of an economic entity being whether the business in question retains its identity, taken .

‘to mean a self—contamed set of elements pursuing a specified economic objective, even

where the acnvrty is an ancillary one. The mere transfer of the business's assets is’ ‘not

- sufficient in itself. The business concerned must have been disposed of as'a going
- concern, as would be indicated inter alia by the fact that its operation was actually

continued or resumed by the new employer, with the same or similar activities. In -

.. order to determine whether those conditions are met, the Court,held that it iS necessary -
- to consider “all the facts characterising the transaction in question, including the type

of undertaking or business, whether'or not the business's tangible assets, such as

 buildings or movable property, are transferred, the value of its intangible assets at the
. time of transfer, whether or not the majority of its employees are taken over by. the

new employer, whether ‘or not its customers are,transferred and the degree of

- similarity between the activities carried on before and after the transfer and the period; -
-+ if any; for which those act1v1t1es were suspended" (Case 24/85 Spykers Cases 101/87‘ '
g ABork Im‘ernattonal)

a Consequently, the proposed new paragraph introduces certam clanfylng and other’

elements to help in mterpretmg and implementing the Direcnve more partlcularly 3

i where only one busmess activity.is transferred

Clearly, any transfer of actrvrty whlch is not.covered by this proposal for a Dlrectrve ,

- -must be in conform1ty with the relevant national legislation, including any national
.. provisions arising from international conventions which have been ratified by the
- Member States concemed eg. ILO conventxons v aE

Applvmg the Dlrectlve in msolvencv s1tuatlons (Artlcle 3 paragraph 4 and artlcle. E

. 4, paragraph 3, 4 and 5)

_‘ The tranfers Directive does not expressly exclude from its scope - transfers effected in
" 'the framework of insolvency proceedings. The European Court of Justice has been

" required on several occasions to close this significant loophole . The Court has held
that the Directive does not apply to the case of transfers "taking place in the'context'_ o
- of insolvency proceedings instituted with a view to the liquidation of the assets of the

transfer or under. the supervision of the competent judicial ‘authority" (Abels, Ground

* 23). However, the Court made it clear in Urso (Grounds 25 ‘and 26) that the nature of
. that supervision was not conclusive, the only determining criterion being the objective

2 Abels, Case 135/83 (1985) ECR 469, Industriebond FNV, Case 179/83(1985)'

ECR 511. Botzen, Case 189/83 (1985) ECR 519. Mikkelsen, Casel05/84
(1985) ECR 2639. DUrSO Case 362/89 of 25 July 1991 l 4105es '



20,

21.

22.

23. .

24,

25

(hquldatlon or survrval) to be attained by the msolvency proceedmgs

he Court has also held that the Directive does apply where the busmess msolvency
proceedings such as suspension . of - payments ‘as opposed ‘to  full liquidation

" proceedings, since the purpose of the former (in casu, "surseance van betaling") is to
allow the company to survive while giving temporary protection against creditors. -

l\ffember States are at liberty, the Court also found, to “apply thepri'nci'ples of .the
Directive' at their own initiative to all insolvency situations. That has-been done by .

','Spam France Germany, Denmark and. theUmted ngdom a

The underlymg problem here is the conﬂlct between the acqurred rlghts of employees
~ and ‘those of other ‘creditors upon insolvency. ' If the employees of the insolvent’

transferor undertaking and all their rights and entitlements are transferred to the new

‘'solvent transferee, the effect is to treat-those employees more favourably - than other .

creditors of the insolvent undertaking. The creditors will assert that the transferee will
pay less for the transferred undertaking, as a result of havmg to take over all liabilities

for the new employees, and hence the pool assets against which the creditors of the’
insolvent undertaking can claim will be réduced. The transfer of that responsibility

‘ _might also dissuade a potential transferee from acquiring an undertaking on conditions

acceptable to the creditors thereof, who, in such a case, would prefer to sell the
undertaking separately. In that case, as the Court has held25 a serious risk of general .
deterioration in working and living conditions, contrary to the 'social objectives of the
Treaty, cannot be ruled out ...". The Court also pointed to the existence of Council

~ Directive 80/187/EEC on insolvency -protection, which is deemed to cover énly
liquidation, as further evndence that such proceedmgs were interided to be an exceptron o
. to the apphcatlon of the transfers Drrectrve x

'In the lrght of these considerations and takmg into. account the case law of the ECJ, ’

the need to conciliate the survival of insolvent undertaking, the acqu1red Tights' of "

‘ .credltors and the rights of employees, notably the right to work, the Commission is 4
* proposing a new approach for the transfers as going - concerns. of undertakings,

businesses and parts of businesses in the context of pre—hqurdatron and hqundatlon '
proceedmgs S -' ‘ B o S Clg

L
i 3.

Member States are free to apply Artlcles 3(1 2 and 3) and 4(1 and 2) of the Dlrectlve :

_ in cases where the: undertaking, business or part of a business being transferred is the
. subject of . bankruptcy proceedings, proceedings Telated to . the wmdmg up . Qf _
~ insolvency companies and analogous liquidation proceedmgs instituted with a view tq -

_the llqu1datron of the assets under the supervrswn of a competent authority.

Wi
28
1

Conversely, the Directive's provrsrons will apply in cases of transfers of undertakmgs
businesses or-parts of businesses in the context of non--liquidation proceedmgs such

-as composrtlons judicial arrangements admm1strat1ve recervershrps suspensron of

% . Abels, Case 135/83.(1985);4ECR, 479

2 Lyon—Caen Grard "L'mformatlon etla consultatlon desreprsentants des salans S

‘dans les procdures de falllltes" -'1988.



26.

27.

28.

, | payments or analogous proceedmgs mstttuted with a view to ensuring that the
~ undertaking is able to continue operating in the future.

Con'sequently,'w‘here an undertaking, a business or part of a business is transferred as
a going concern in the framework of non-liquidation proceedings, the contracts of
employment or the employment relationships existing on the date of the transfer shall
be transferred to the transferee. This provision will not, however, prejudice the right’
of the transferor or the transferee to alter the terms or conditions of employment or
to make dismissals for economic, technical or orgamzatlonal reasons entailing changes
in the workforce (Article 4(1),final sentence). ~

‘However Member States need not apply Article3(1) w1th respect to the arrears of

payments, damages or any other liabilities of the transfer or arising from the contract

- of employment or employment relationship before the date of the transfer itself in the

case of transfers effected in the context of non-liquidation proceedings provided that
the transferor's liabilities or part thereof which are not transferred to the transferee are
subject to the protection laid down by Council Directive 80/987/EEC on the protection
of employees in the event of their employers'insolvency or to equivalent protection,
and that the proceedings in question are supervised by a competent authority. The
Commission is firmly convinced that such limitation to the transferee's responsibility’
will ensure the transfer of the undertaking as a going.coricern and guarantee the
maintenance of employment levels. This was also the view expressed in the Opinion

“of Advocate General Sir Gordon Glynn delivered on 8 November 1984 on Abels. The

Advocate ‘General stated "if the Directive had made a_clear provision that pre-existing
debts were not. the liability of the transferee, it would go some, perhaps a substantial,
way to suggest that the risk of a potentlal purchaser being deterred from buymg would
be reduced".

The proposal will also” allow Member States to empower the competent judicial

authorities to alter or to terminate, in the framework of non--liquidation proceedings, .
contracts of employment or employment relationships to the extent justified to ensure
the survival of the undertaking. The proposed amendment is in line with the law and .
legislative proposals existing in some Member States. The Commission ‘believes that
the intervention of a judicial authority and the prescribed justification of the measure
- the survival of the undertaking - will avoid possible abuses and arbitrary decisions. '

Furthermore, in order to guarantee the survival of the undertaking or business
concerned, the proposal provides the necessary flexibility by allowing Member States
to permit the employees representatlves and the employer or, as the case may be, the
administrative receiver, administrator, "syndic" liquidator or similar persons, to alter
by agreement the terms and conditions of employment and to determine whether and -
to what extent dismissals may take place for economic, technical or organisational

reasons entailing changes in the workforce in cases of transfers effected in the context

of insolvency proceedings. Where such an agreement is concluded, it shall be

" presumed, unless the contrary is proved, that the alteration of the contracts of
“employment take place in order to guarantee the survival of the undertaking and that

the incumbent dismissals are effected by economic, technical or organisational reasons.

" Such a provision is without prejudice to the rights conferred upon employers under

Artlcle 4(2) of the Dlrectlve
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‘There is no reason whatsoever for excludmg the rights to 1nformatlon and consultatlon E

(Art1c1e6) and the protection of employees’ representatives (ArttcleS) in the context'
of insolvency. Indeed, such rights may be extremely valuable in such circumstances,

'giving the employees' representatives the opportunity to make proposals for avoiding -

insolvency to the transferor and for redeployment to- the. transferee. = This already
occurs in France, the Federal Republic of Germany, the United ngdom Spain and .
Denmark with respect to transfers in the framework of liquidation proceedmgs and

~in all Member States as regards transfers effected in pre hqu1datron proceedmgs .

Annlvmg the Directive to all nubllc or prlvate undertakmzs carrvmz on actlvmes
—of an économic_or commercial nature. whether or_mnot thev are mtended to

perate for gain (Artlcle 13)

' The Dlrectlve itself does not’include any explicit deﬁlnition of the.terms "undertal(ing, o

business_or part of a business": However, in a series of cases, the' Court has stated
that in order to determine the ex1stence of a transfer it is necessary to establish
whether what has been sold is an:economic entity which is still inexistence. In its
judgment of 8 June 1994 in Case C-382/92 (not yet -published), -the Court stated

_ ’exp11c1tly that undertakmgs engaged in non-profit making.activities fall w1th1n the -
- scope of Dlrectrve . v -

Consequently, to remoye any shadow of doubt, it is recommended that a provision be

o -included’ in the Directive stating that- it shall apply to all undertakmgs pnvate or

L avy-

31

publlc whether or not they are operated forgam

Annlvmz the Dlrectlve to sea'—gomz vessels (Article 1 (4))

The survey of the laws of the Member States lmplementmg the Dlrectlve mdtcates that ‘

. France, Germany, Italy, Spain, Portugal and Ireland have applied the pr1nc1ples of the .
- Directive to sea-going vessels. The Commission considers that the provrslons of the

™

directive relating to the safeguardmg of employees' rights (sectlonII) are in no way

incompatible with the specral nature of the contract of emp]oyment or employment

: relatxonshlps of crewsof sea-going vessels.. Their exclusron from the protection .
- provided by the Directive is not ]ust1ﬁable The fact that the Dlrectlve 1§ intended to
- safeguard employees' rights, not to increase them, ‘and. that the mformatlon and

consultation procedure is not imposed upon sea- going vessels; prov1des the. appropriate
flexibility required for the maritime sector. It should be noted that Council .
Directive80/987/EEC relatmg to the pretection of employees in the event of the -

: 'msolvency of their employer * also applies to the crews of sea-going vessels unless
- they benefit from "the existence of other forms of. guarantee -offering the émployee
‘protection equivalent to-that resulting from this Directive" (Article 1(2))." Only the

members of fishing vessel crews, if and fo the extent that they are remunerated by a
share in the profits, have been expressly excluded by, Greece Ireland and the United

' ngdom on the ground of the spécial nature of the relatlonshlp vis--vis. the objective -

(protectron of wages) of the Drrectrve

The coverage of p rt-tlme, f' xed-duratlon and temnorarv emnlovees

2% O No L 283/23 of«20,1(l.-l980_‘_f
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(Article 2 (2))

In Mikkelson ¥, the European Court of Justice held that tue Directive covers only a.
person who is protected by national law as an " employee" and whether or not a
person is so protected is for the national courts. This decision implies that national
authorities and courts may give a narrow -interpretation to the words "contract of
employment or employment relationship" **. “The Commisstion report to the Council
with regard to the implementation of the transfers Directive * shows there is ‘a wide

wvariation in the coverage of national laws ratione personae. As a result of relying on

a national definition rather than a Comimunity-wideone, in some Member States the
area covered by the Directive is likely to shrink as the traditional "contract of

'employment" becomes less typical This situation seems undesirable and consequently
“should be remedied. However the Commission considers, after long discussions with

the social partners and national experts, that the introduction of a Community-wide

deﬁmtlon for the sole purposes of this Directive would create rather than solve problems.

v

33.

In the light of the foregomg considerations it is proposed that the Dlrectlve is without
prejudice to national laws as regards the definition of contract of employment or .
employment relationship. However Member States are not allowed’ to exclude
part-time employees and fixed-duration and temporary employees, within the meaning
of Council Directive91/383/ECC *° on the sole grounds of the number of hours
performed or the spec1a1 nature of such relatlonshnps

Definition of renresentatives of gmpl_ovees (Article 2. parag rhph 1, ¢)

The definition of "representatives of the employees” in the current version of the
Directive is that provided for by the laws or practice of the Member States, but with'
the provnso that employee representatives or company administrative, governing or
supervisory bodies are not included. This proviso does not apply to the similar .
definition contamed in the collective redundancies Directive. When the Commission
consulted the social partners and national experts from Member States governments
about bringing the two definitions into line, the preference was for omitting the

~ proviso in the transfers Directive rather than adding it to the definition ‘in the

collective redundancies Directive (e.g. members of a Works Council who might also_ ¥

'§it on a company board representing the employees).

27 Case 105/84, Judgement of 11 July 1985 (1985

% Wendelboe, Case 19/83 of 7 February 1985 (1985 ECR 457)

25 SEC (92) 857 final of 2 June 1992

30 Council Directive of 25 June 1991 supplementing the measures toencourage .
improvements in the safety and health at work of workerswith a fixed-duration

~ employment relationship or a temporaryemployment relationship .

(7
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' -Safeguardingaof employees' rights

Joint liability of. transferor or transferee (Article 3 (1))

The second subparagraph of Article 3(1) of the current-text gives Member States the

~ option of providing for the joint liability of transferor and transferee in respect of the -
- -rights and obligations. A survéy of the laws of the Member States (Synthesis Report,
*_January 1990) indicates that seven Member States (Spain, France, Greece, Italy, the
- Neétherlands,Portugal and Germany) ‘have adopted some form or other of co-liability
rule so that the transferor continues to be liable for pre-transfer debts, ‘together with = °

the transferee. The remaining five Member ‘States (Belgium, Denmark, Ireland,
Luxembourg and the United Kingdom) have not adopted such a rule: so only the -

. transferee is liable. Those States which provide for co-liability adopt different periods

-dunng which the transferor may remain jointly liable. In-Spain, it is three years, and

in the Netherlands and Germany one year. from the date of transfer. Ini France and .
Greece there appears to be no time limit. In Portugal and Italy there are some
limitations on the transferee's liability which appear to be incompatible with the first

subparagraph of Article 3(1) of the Directive. In Portugal the transferee is liable for.

pre-transfer debts which arose within a six-month period before the transfer. In Italy
the transferee is jointly liable only-if he: knew- at the time of the transfer of the

- existence of the pre-transfer debts or if they are registered in the books of account or

in the regtster of employment ( llbretto di lavoro ) of the transferor
These w1de vanatlons in natlonal law and practlce expose one’ of the weaknesses of
the Dlrectrve as a measure of harmomsatnon : L

. The Commnssron consrders that the alms to be attained by the Directive and, in. ‘
‘particular, the protection of employees and the need to promote fair competition
. between Commumty undertakings,. require a flexible approximation of the joint
- liability” provisions already in force in most Member States. The-proposed Article 3.1. _
. (paragraph 2) therefore makes the rule of joint liability -for transferor and transferee .
obligatory in respect of obligations arising from a contract of employment or

employment relationship, ‘but allows. the Member States to limit the transferor's

~ obligations to those which arose before the date of the transfer and fall due wrthm the

ﬁrstyearfollowmgthatdate L o

The preservatlon of the status and functlons of the emplovees representatlves .

N (Artlcle 5)

436,

* Article 5 of the transfer Dnrectlve prescnbes a legal duty to preserve the status and

functions of employees' representatlves or of employer representation "as laid down

:'-b__y the laws, regulations or administrative provisions of Member States". Article 5(1)

is rephrased to emphasise the abovementioned legal duty, to extend it-to situations
where the employee: représentation is'laid down by agreement -and to limit such an-
obhgatlon to cases where the conditions necessary for the exnstence of employees

o representatwes or of employee representatlon are fulfllled

37

The rule of Artrcle 5(1) of the ex1stmg Du’ectlve applles only if the business: preserves }
1ts ‘autonomy” by remammg an entity llkely to- operate mdependently and it is not
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39.

40.

a

41.

absorbed into a wider and more complex operatlonal entity. The Comm1ssnon
considers that a new paragraph should be introduced so as to guarantee the
representation of employees transferred when the business does not preserve its
autonomy and the national conditions requmng the existence of employee;
representatives are fulfilled. : :

Inforrnation and consultation (Section ) *

t
‘

' Ensnri’ng the enforcement of the Directive where the decision leading to_the

transfgx" is taken by an undertaking other than the employer (Article 6 (4))

The transfers Directive applies where the transferred undertaking is situated within the
territorial scope of the Treaty, even where the transferor or the transferee is a
controlled undertaking or is part of a multi-establishment undertakmg and the decision
leading to the transfer is taken by the controlling undertaking or, as the case may be
by the central administration of the multi-establishment undertaking.

The changes proposed here aim to ensure that the transfers D1rect1ve 18 enforced in

cases involving transnational undertakings and "associated undertakings. Thus, the
information and consultation requirements laid down by the directive apply -
irrespective of whether the decisions leading to the transfers are taken by.the employer
himself, by a controlling undertaking or by the central administration of a
multi-establishment undertaking. In order to reinforce this key obligation an
employer's failure to comply with the directive's requirements cannot be condoned on

" the grounds that the undertaking taking the decision leading to the transfer falled to

~ inform the employer in due time.

* It should be emphasxzed that the revised text does not directly impose any ohli gation

on controlling undertakings as such. Problems of extra territoriality are therefore’
avoided. It should also be noted that the Commission is not proposing a mechanism

- (as envisaged under the original draft of the 'Vredeling' directive) whereby employees

" would have the right to seek consultation with the undertaking's central administration

“~

or \mth the management of a controlling undertaking (the so-called 'by -pass! system)

Designation of emplovees' representatwes for mformatmn and_ consultatlon
purposes (Artlcle 6 (5))

-

The transfers Directive imposes on Member States a general obligation to provide for

. employees' representatives for the purposes of the information. and consultation

procedures referred to therein, but leaves the definition of employees' representatives.
to "national law and practice". However, Article 6 (4) of the transfers Diréctive limits
the obligation to inform and consult the employees' representatives provided for by
national law or practice "to undertakings or businesses which, in'respect of the number
of employees, fulfil the conditions for the election or designation of a collegiate body
representing the employees” This exception allows some Member States to exclude

~ from thé information and consultation procedures undertakings or .businesses

employing less than 150 employees (Luxembourg); 100 employees (Belgium);. 50
. employees (Greece, Spain, France), 35 employees (Netherlands and Denmark); 20

employees (Federal Republic of Germany) 15 employees (Italy); in Portugal no -

N
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: threshold is- foreseen (see Annex III) Other Member States, however such as Ireland -

and the United Kingdom where there are no statutory collegiate bodies representing

.. the employees, were not allowed to derogate from Article 6 (1), (2) and (3). This

position was upheld by the Court of Justlce in its recent Judgment in Case C- 382/92 .

' (not yet publlshed)

o Consequently, small undertakmgs in the UK and Ireland were. obllged to mform and

consult the employees' representatlves on the legal, economic and social implications
of the transfer, whereas in the other Member States the obligation to inform -and

. consult ‘could ‘be limited to undertakmgs havmg collegrate bodies representmg )
employees : .

~ In the lrght of these consrderatlons and in order to allow for the harmomsatxon of

42.

workmg conditions while their improvement is maintained, to alleviate the legal

'.constramts imposed upon small undertakings and to reduce differencés which still
“exist in the Member States and are bound to have a direct effect on the: functlonmg
‘of the internal market the proposed revision amends Article 6 (4) and (5). The aim

of the revision is to limit the faculty of Member States not to. apply paragraphs 1,2
and 3 of Article 6 to undertakings having I¢éss than 50 employees orif employmg less

than 50 employees having no Works Council. Furthermore, the proposed revision
_ obhges the ‘employer to inform the employees in advance where there -are no'.
- employees representatlves « ’

=2

‘More favourable provisions (Article 7)

Final uro‘visions-

. The original téxt is supplemented by the proviso "or to promote-or-allow collective
* agreements or agreements between social partners more. favourable to employees" to,
- take into account the establlshment ‘of more ‘favourable condmons via collective

- ‘bargarmng

@

43,

Fallure to com"‘plv (Articl‘e 8) f .

- The Drrectrve does not: lay down .any partlcular procedures or sanctrons for

non-compllance with the requirements, in particular those to inform and consult. The
Directive is, of course, subjéct to the general principles of Comimunity law including

the principles of effectiveness and non-discrimination. It‘is proposed, in the interest
~of clanfymg the obllgatlons of the Member States, that the Directive, should contain. -
an express provision along the lines of Article 8(1) of Council Directive 91/533/EEC
~ of 19 Octobér 1991 concerning the employer's obligation to mform the worker on'the .- ~*

condmons applicable to the contract of employment or employment rel atlonshlp This

- position was endorsed by the Court of Justice in its recent Judgment in Case C- 382/92 ‘
‘(not yet publlshed) :

Imnlementatlon bv collectlve agreement (Artlcle 9)

‘1t is proposed to mtroduce an expllclt provrslon allowmg for the lmplementatlon of
- the directive by collectlve agreement, in_line wrth other recent proposals for labourv

~
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law Directives

Repeal of Directive 77/187/EEC

Finally, the Commlssmn feels that, in the interests of clarity, rather than amend the
existing Directive, it would be preferable to replace it with a new text.. -

' Legal basis

46.

47.

Member States' legislation on transfers of undertakings has been harmonised by
Council Directive 77/187/EEC on transfers of undertakings, businesses or parts of
businesses. Consequently, any amendments to.the Directive's provisions aimed at
allowing for greater flexibility in the case of transfers effected in the framework of -
insolvency proceedings, clarifying the existing Directive's scope and definitions,

_providing expressively for the application of the Directive's requirements to

transnational transfer’ decisions and to groups of undertakings and, in general, -
approximating the laws of the Member States affecting the functioning of: the
Common Market, have to be made through Community legislation.

Article 100 of the EC Treaty provides the legal basis for the existing directive.. The
same legal basis will also apply to the proposed text, as the derogation provided for

by Article100a is not applicable here.

JUSTIFICATION WITH REGARD TO THE PRINCIPLE OF SUBsmIARITY

(a)

(b)

' (c) .

- What are the objectlves of the proposed measure, and how do they relate to the"

Community's oblrgatrons’7

Harmonisation of the legislation of the Member States is covered by Council Directive
77/187/EEC, which means that this area is part of the acquis communautaire.
Consequently, any amendments to the provisions of the existing Directive (other than
those under Article 7 thereof), must be effected through Community legislation.

The objective of this p‘roposal is to revise Council Directive 77/187/EEC of

* 14 February 1977 in the light of the impact of the internal market, the legislative

tendencies of the Member States with regard to the rescue of undertakings in :.
economic difficulties, the case law of the European.Court of Justice, the adopted
revision of the Directive on collective redundancies and. the legislation al ready in force
in most Member States.

Ts the measure in an area where the Community has sole jurisdiction?

No. Article 100 of the EC Treaty.
What is the scale of the problem?

In order to fill a number of gaps in the exlstmg D|rect1ve it is necessary to update
various points by: '

6
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- -clanfymg apphcatton of the Dlrecttve S requ1rements to transnatlonal transfer
~decisions and to groups of undertakmgs -

- - allowing for greater flexrblllty in cases of transfers effected in the context of ’
: msolvency proceedmgs '

- ‘refonnulating and clarifying the existing Directive's scope and deﬁnitio’ns;’ _

clarifying "legislation where only an activity»oﬂ an‘undertaking is transferred.

What would be the most effectlve solutlon among those available to the Commumty

“and the Member States‘7

In view of ‘the establlshmg of the interhal market natlonal legislation has to be.
harmomsed in order to protect workers in the event of a change in the head of an, ‘
undertakmg, partlcularly with a v1ew to safeguardmg their rights.

What practtcal gains does the proposed measure offer and what would be the cost of

‘ fallure to take actlon‘7

The proposal for a Drrectlve prov1des clanty and transparency, as well as legal

certamty in a relatively complex area concerned w1th the essentlal interests and rlghts
~. of workers. ~ :

It would seem unacceptable for the Community not to take action. It should also take -
steps with a view to provtdmg an equal level of protectron for all workers'in the -

-European Union.

(f)(g) - What opttons are available to the Commumty?

- Are uniform rules needed, or is the adoption of a_ dtrectlve setting out the

general Obj ectlves and leavmg 1mplementatlon to the Member States sufficient?:
A dll'eCtIVC is’ the appropriate Way to achleve the objectlve of harmomsatlon of .
national Ieglslatlon T : -
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ANNEX II-

el -

Comparison of Directives 75/129, 77/187 and 80/987

X

Situation ~ | Definition | Numbers | Acquired..| Respect | Informa- - | Authori: | Law
(concept. [of | of ~|{rights . |of tionand~ | ties’ | applic-
criteria = | employees | employers | (employ- | acquired * ‘| consulta- | involved | able
o : : -7 | ment | rights . tion of .
© | relation- | - employees’
[ 'ship - | represent- |
' | I ives - _
‘Collective {no © |+ 1lonly [no ~ no | provided .| Govern- | 1980
redun-" - | definition. | = - ‘| provision ‘| provision - | for’ ment agreement
dancy : . | _ o e L Co
Transfer |no .’ 2 all rights .| provisions | provided = | none- 1980
: definition - | S 1. | for. - -agreement
ffIn-" - . |no | + Lonly | allrights | provisioris [ not . | Guaran- | agreement
solvency | definition R IR L . | provided | teed tobe
‘ RN |~ - | institution | reached
1 on bank-
ruptcy +
1980
-| agreement




ANNEX III

Workforce» Size Thresholds

Numbers of Works Councillors in Member States
with obligatory Works Councils

Country Workforce Size | Number of Works Councils | Source P
Thresholds ' ‘
_ g Minimum . Maximum
BELGIUM . : 100 6 25 legislation
DENMARK | , 30 1. - legislation
. GERMANY s 1 S | legislation
FRANCE - . ' 50 . |3 . 15 legislation
GREECE 50 3 7 legislation
ITALY - ‘ 15 - - legislation -
LUXEMBURG 150 1 . legislation
NETHERLANDS _ 35 3 25 | legislation
PORTUGAL " No threshold 3 11 legislation
SPAIN : A 50 5 75 " | legislation |




~ ANNEX IV.

~ The éAstablishméntlof Works Councils’

Couﬁtry' _ Mﬁndatory Triggered by workforce
BELGIUM | T
DENMARK *
GERMANY -
FRANCE
GREECE *
ITALY *
LUXEMBURG.
NETHERLANDS
PORTUGAL *
1l sPAIN x




Proposal for a Council Directive on the approximation of the laws of the Member States
relating to the safeguarding of employees' rights in the event of transfers of
undertakings, businesses or parts of businesses . T

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty estabhshmg the European Commumty and in partlcular Artxcle
100 thereof.

Having regard to the Proposal from the Commission’
Having regard to the opinion of the European Parliament_2
Having regard to the opinion of the Economic and Social Committee’

Whereas Council Directive 77/187/EEC concerns the approximation of the laws of the
Member States relating to the safeguarding of employees' rights in the event of transfers of :
undertakings, businessés or parts of busiriesses*; whereas, in the interests of clarity, rather than
amend the existing Directive, it would be preferable to replace it with a new text;

- Whereas the Community Charter of the Fundamental Social Rights of Workers adopted by
the Heads of State or Government of eleven Member States at the Strasbourg European
Council on 9 December 1989 states, at point 7, first paragraph, first sentence and second
: paragraph pomt 17, first paragraph and point 18(ii) that:

"7. ~ The completion of the internal market must lead to an improvement in the living and
- working conditions of workers in the-European Community. -The improvement must
cover, where necessary, the development of ceértain aspects of employment regulations

such as procedures for collective redundancies and those regarding bankruptcies.

- 17.  Information, consultation and participation for workers must be d‘eveloped along
' appropriate lines, taking account of the practxces in force in the various Member
States. : -

18. Such information, consultation and participation must be implemented in due time,
R particularly i in the following cases:

4+ OINoL&6lof5.3.77, p. 26

22




- \ 4‘ in’ connectron with restructunng operatrons in undertakmgs or in: cases of’
mergers havmg an impact on. the employment of workers T '

‘Whereas Councrl Drrectrve 7T7187/EEC of - 17 February 1977 on the approxrmatlon of the_ L
laws of the Memiber States relatmg to the safeguardmg of employees nghts in the event of .
transfers of undertakings, businesses or parts of businesses promotes the harmonisation of the

relevant natronal laws ensunng ‘the 'safeguarding of the right of transferred employees and

requiring transferors and transferees to 1nform and consult employees representatrves in good . -
t1me : t : : :

_ Whereas the purpose of this proposal is to amend Councrl Drrectlve 77/187/EEC of 14
. February 1977 in the light of the impact of the internal market, the legislative tendencies of
. the Member States with regard to the rescue of undertakmgs in economic difficulties; the case -

~ -law of the European Court.of Justice, the- adopted revision of the D1rect1ve on collectlve

' redundancres and the leglslatlon already in force in most Member States

Whereas consrderatlons of legal secunty and transparency requrre that the. legal concept of
. transfer be clarified in the l1ght of the case law of .the Court of Justice of the European
. Communities; whereas such a. concept must cover any transfer of an undertaking, business or
~ part of a business to another employer effected by mieans of contract, deed, admmlstratlve
measure, Judrcnal decrsron or operatron of law mcludmg mergers and drvrsrons :

- Whereas the consrderatrons of legal security and transparency also requlre that it be ‘expressly
- -provided, in ‘the light of the case law of the Court-of Justice of the European Communrtles

that the Directive should apply to pnvate and pubhc undertakmgs carrymg -out economrc .
" actlvmes whether or not they operate for gam - :

Whereas the consrderatlons of legal secunty and transparency also demand in the li ght of the -
* case law of the Court of Justice of the European Communmes that a-clear distinction be
- made between transfers of undertakings, businesses or parts of busmesses and the transfer of
. only an activity of an undertaking; ‘whereas cases where the, transfer of only an activity is not

accompanied by the transfér of an economic entity which retains its ldentrty after the sald
- transfer should be excluded from the scope of the’ Drrectrve : '

Whereas consrderattons of ﬂex1b1hty jUStlfy the exclusion 'of sea-gomg vessels from the scope"
of Section IIT of the’ Drrect1ve but not from its other provrsrons

-,Whereas’ a mmxmal harmomsatron of the: COncept of employee is necessary in order that'
there may be a unlform applrcatlon of the Dlrectwe in the dlfferent Member States

' Whereas dlfferences still remain between the Member States legrslatron concermng the Jomt.
hablhty of the transferor and the transferee :

'Whereas wrth a view to ensunng the survival. of msolvent undertakmgs Meinber States -

should be expressly allowed not to apply Articlés 3" and 4 of the Dlrectlve to- transfers. -

effected: in" the .framework of hquldatron proceedmgs and , cértain derogatrons from the -

 Directive's general provisions -should be permitted:in the case of . transfers effected in- the

context of 1nsolvency pre-hqurdatlon proceedings; .whereas such provrs1ons constrtute a'
_ measure of deregulanon in. companson ‘with the ex1stmgulegal srtuatron '

»



Whereas the circumstances in which the function and status of employee representatlves are
to be preserved should be- clarified;

‘Whereas, in order to ensure equal treatment of similar situations, it is necessary to ensute that
the information and consultation requirements laid down in Council Directive 77/187/EEC are
complied with irrespective of whether the decision leading to the transfer is taken by the
employer or by an undertakmg controllmg the employer

Whereas the Member StateS' faculty not to apply the information and consultation
requirements to certain undertakings on grounds of workforce size thresholds must be -

3 clanﬁed

Whereas it is necessary to clarify the circumstances in which employees must be informed
where there are no employee representatives;

Whereas con51deratlons of efﬁcacy require that the Member States take appropriate measures,
in the event of failure to comply with- thls Directive;

- Whereas the present Directive shall b'e_without prej_udice to the Member States' obligations
concerning the deadline for transposal of Directive77/187/EEC indicated in Annex I;

HAS ADOPTED THIS DIRECTIVE: |

SECTION 1 -
Scope and definitions

‘Article 1
“1.  * This Directive shall apply to the transfer of an uridertaking, business or part of a
business to another employer effected by contract or by some other disposition or
operation of law, judicial decision or administrative measure. :

The transfer of an activity which is-accompanied by the transfer of an economic entity
‘which retains its identity shall be deemed to be a transfer within the meaning of this
Directive. The transfer of only an activity of an undertaking, business or part of a
_business, whether or not it was previously carried out dlrectly, does not in itself
“constitute a transfer within the meaning of the D1 rectxve ‘

2. ThIS Directive shall apply where an insofar as the undertakmg, business or part of the
C busmess to be transferred is srtuated within the territorial scope of the Treaty.

3. This Directive shall apply to publlc or private undertakings engaged in economic
activities whether or not they are operated for gam
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| _Member States need not apply Sectlon III of thlS D:rectnve to sea g,omg vessels

‘The Member States need not apply Artlcles 3 (1, 2 and 3) and 4 (1 and 2) of this -

- Directive' in cases where the undertakmg, business or part of a business being

~ -fransferred is the subject of bankruptcy proceedings or any other analagous.
- proceedings instituted with a view to the hqundatlon of the assets of a, natural or: legal
“person and urider the supervision of a competent publlc authonty :
‘ ».‘Al_’thl'CZ .
For the purposes of this Directive:

" a) . "transferor" means any- natural or'legal person who, by reason of a transfer

* within the meaning of Article 1(1), deases to be the employer in respect of the
“ undertakmg, busmess or part of the busmess
'b) "transferee means any natural or legal person who, by reason of a transfer‘

within the meaning of Article 1(1), becomes the employer in respect of the
' vundertakmg, busmess or part- of the busmess

c) representatlves of the employees mearis the representatlves of the employees
,_ prov1ded for by- the laws or practlce of the Member States. -

- This Dlrectlve is w1thout prejudlce to national; law as regards- the definition of contract
of employment or. employment relationship. However, Member States shall not "
- exclude from the scope of this Dlrectlve contracts of employment or employment
relationships solely because ' : :

(@ of th'e -numb.er of WOrking hours perfdrm'e_d or to be ~performed, or

(b) ~ they are employment relatxonshlps govemed by a ﬁxed duration contract of
employment . within the meanmg of Article 1(1) of Council Directive
91/383/EEC, aimed at encouraging improvements in the safety and health of .
workers - with a fixed- duratlon employment relatlonshxp or a temporary_
employment relat1onsh1p C : '

(0 they are temporary employment relationships within the meamng, of Artlcle -
1(2) of Council Dlrectlve 91/383/EEC | :
. SECTION I
' Safeguard‘ing. of employees' rights |
Article 3. :

The transferor's ri‘ghts and obligations arising from a contract of employment or from

®  OJNoL 206 0f 29.7.91,p. 19 *



an employment relationship existing on the date of a transfer within the meaning of -
Article 1(1) shall, by reason of such transfer, be transferred to the transferee.

Member States shall provide that, after the date of transfer within the meaning of
- Article 1(1) and in addition to the transferee, the transferor shall continue to be liable

" . in respect of obligations which arose from a contract of employment or employment

relationship.-However, in respect of obligations that fall due after the date of transfer,
the transferor shall be liable only to the extent correspondirig to the portion of the
relevant period which expired on the date of the transfer. Member States may limit
the transferor's joint liability to those obligations which arose before the date of the

- transfer and fall due W1thm the first year following that date.

Following the transfer within the meaning of Article 1(1), the transferee shall continue
to observe the terms and conditions agreed in any collective agreement on the same
terms appllcable to the transferor under that agreement, until the date of termination
or expiry of the collective agreement or the entry into force or applicatlon of another-
: collective agreement. ,

Member States may limit the period for observmg such terms and conditions wrth the
_proviso that it shall not be less than one year.

. Paragraphs 1 and 2 shall not cover employees' rights to old age,. mvahdity or
survivors' benefits under supplementary company ‘or inter--company pension schemes
outside the statutory social security schemes in Member States. Member States shall
adopt the measures necessary to protect the interests of employees and of persons no
longer employed in the transferor's business at the time of the transfer in the meaning
. of Article 1(1) in respect of rights conferring on them immediate or prospective”
entitlement. to old: age benefits, including survivors' benef ts under supplementary
. schemes referred to in the first subparagraph. :

: Notwithstanding paragraphs 1, 2 and 3 of this Article, the laws of the Member States
may provide that the transferor's debts - arising from a contract of employment or an
employment relationship - due before the transfer or before the opening of insolvency
proceedings, shall not be transferred to the transferee in cases of transfers effected in
the context of insolvency proceedings other than the proceedings mentioned in Article
1(5), such as administration or judicial arrangements, compositions, ‘suspension of
payments, or other analogous non-liquidation proceedmgs provided that such
proceedings: - o

(@) ~ are conducted under the supervision of a competent public authority, which .
' may be an msolvency practitioner authorl sed by a competent public authonty
.. and,”

(b)  giverise, accordmg to the legislatlon of the Member State in question, to the
' protection laid down by its national law, ensuring a level of protection at least

equivalent to that provided for by Council Directive 80/987/EEC on the
approximation. of the laws of the Member States relating to the protection of
' employees in the event of the.insolvency of their employer® .

6. OJ No L 283 of 28.10.80, p. 23-.




S | Article',4'f‘f e
" The transfer -of an undertakmg, busmess or: part of a busmess shall not ‘in 1tself =
constitute grounds for dismissal by the transferor or the transferee This provision shall -

- not stand in the way -of dismissals that may take pace'for economic, téchnical or ‘

‘orgamsatronal reasons entailing changes in the workforce ‘Member States may provide '

. . _that the first subparagraph shall not apply to-certain specific categories of employees -

who are not covéred by’ the laws or ‘practice. of the Member States in respect of . '_
. protectlon agams drsmlssal - ‘ ‘ '
If the contraét of employment or ‘the employment relationship is terminated' because .
the transfer ‘within the. meaning of Article- 1(1) involves ‘a ‘'substantial - change in

working conditions to. the detriment of the employee the employer’ ‘shall be regarded n

as having been respon51ble for termmatton of the. contract of employment or of the.
employment re]atlonsh1p R

Notwrthstandmg Article 3(1, 2- and 3) the laws of the Member States may allow the
- employer or the person or persons exercising the employer s powers, on the one hand,

and the employees representatlves on. the other hand, .to -change the terms and .

condltlons of employment by an-agreement, concluded as a means: of-ensuring the
survival of an undertaking; business or part of a business transferred in the context of
the proceedings referred to in Article 3(4). Such”an agreement may also determine
whether ‘and to” what extent- dismissals may take ‘place for economic; techmcal or -
orgamsatlonal reasons entarlmg changes in the workforce '

' Wlthout prejudlce to paragraph 2 of thrs Artlcle where the agreement referred to'in
paragraph 3 is concluded, it shall be presumed, unless proved to the contrary, that the
alteration of the terms and-conditions of employment is made as‘a means of ensuring

the survival of the transferred undertaking, business or part of a business- and that the . °

dismissals concerned dre effected for economic, téchnical and orgamsatlonal reasons,
» entarlmg changes in the work force i :

The Member States may confer on the competent ]UdlCIal authormes the power to alter
or terminate contracts. of employment or employment relationships exi sting on the date -

" of a transfer effected i in the framework of insolvency proceedings referred to in Artrcle B

3(4) to ensure the survrval of the undertakmg, busmess or part of a. busmess

S

Amcle 5

If the busmess preserves its autonomy, the status and funct1on of there presentatlves"
" or of the representatlon of the employees affected by a transfer wrthm the meaning of
Article 1 shall be preserved on the same terms and subject to the samé conditions, as-
_ existed before the date of.the transfer by virtue of law, regulation, administrative
~ provision or agreement, provrded that the conditions necessary for the constitution,
‘ofthe employees representation are fulfilled. The first subparagraph shall not apply if,
- under the laws, regulatrons admmstranve provisions or practice in the. Member States,
or by agreement with the representatlves of the employees the c?ndmons necessary
for the reappointment of the representatives of the employees or for the reconstitution”
of the representatron of the employees are fulﬁlled If the busmess does not preserve -
l

., “ A . .



its autonomy and provided that the conditions necessary for the constitution of the
representation of the employees are fulfilled, the Member States shall take the
'necessary measures to ensure that the. employees transferred, who were represented
before the transfér, continue to be properly represented during the period. prior to the
reconstitution or reappointment of the representation of employees.

If the term of office of the representatives of the employees affected by a transfer
- within the meaning of Article 1(1) expires as a result of the transfer, the
representatives shall continue to enjoy the protection provided by the laws, regulatlons
administrative provisions or practice of the Member States.

SECTION IIL
Information and consultation
“Article 6
The transferor and the transferee shall be required to inform the representatives of
employees affected by a transfer within the meaning of Article 1(1) of the following:
- the reasons for the transfer,
- the legal, economic and social implications of the transfer for the employees

- ‘any measures envnsaged in relation to the employees

" The transferor must give such information to the representatives of his employees in

good time before the transfer is carried out. The transferee must give such information

to the representatives of his employees in good time, and in any event before his
employees are directly affected by the transfer as regards their condmons of work and
employment. - ~

If the transferor or the tranferee envisages measures-in relation to his employees, he
shall consult the representatives of his employees in good time on such measures with
a view to reaching an agreement. -

Member States whose laws, regulations or administrative provisions provide that
representatives of the employees may have recourse to an arbitration borad to obtain
a decision on the measures to be taken in relation to employees may limit the
obligations laid down in paragraphs 1 and 2 to cases where the transfer carried out
‘gives rise to a change in- the business likely to entail serious disadvantages' for a
considerable number of the employees.The information and consultations shall cover

at least the measures envisaged in relation to the employees. The information must be
provided and consultations take place in goodtime before the change in the busmess

- "as referred to in the ﬁrst subparagraph is effected

The obligations laid down in this Article shall apply irrespective of whether the

- decision leading the transfer is taken by the employer or by an undertaking controlling
‘the employer. In considering alleged breaches of the information and consultation
requirements laid down by this Directive, the argument that such breach occurred

- because the information has not/been provided by the undertaking which took:the

A
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. ‘decision leading to the tr'ansfer shall not bé acceptcd as an 'excuse. :

LS The Member Stdtes may limit the obhgatlons laid down in paragraphs 1,2 and 3 to

undertakings or businesses which normally employ 50 or more- employees or which, -

if employing less than 50 employees, fulfill the workforce size thresholds for the - |

' electlon or nommatlon of a colleglate body representmg the employees

E . .

[ Member States shall provnde that where there are no. representatrves of the employees

“in an undertakmg or business; the employees.concerned must be informed in advance
' when a transfer wuhm the meamng of Artlclel(l)ls about to take place

' SECTION IV
'V'Fi:n'al provisions

- Article 7 '.

‘This directive shall not affect the right of Member States to apply or introduce laws,
_regulations or administrative provisions which are’ more favourable -to -employees or to
~ promote or permit collectwe agreements or agreements between socral partners more
' favourable to employees : :

Article 8

Member States shall 1ntroduce into thelr national Iegal systems such measures . as are

- necessary to enable all employees who ‘consider themselves wronged by fallure to comply

with the obhgatlons arising from this Directive to pursue their clalms by Judtual process after

A p0551ble recourse. to other competent authontres ‘

This Artlcle shall also apply to employees representatlves in. respect of therr r1ghts under_ |
Articles 4(3, 4 and- 5),5and 6. - : : '

“Article 9

1.+ Member States shall bring into force 'the laws, regulations' and administrative
- provisions necessary to’ comply with this Directive by 31 Decerber 1996 at the latest
or shall ensure, that, at. that date at the fatest, the employers ‘and employees

. representatlves have introduced the required provisions by means of agreement, the,

Member States being obltged to take the necessary" steps enablmg them at all -times
to guarantee the results 1mposed by thllerectnve ‘

S 20 When Meniber States adopt the measures referred to in paragraph 1, such measures -
shall contain a reference to this Directive or shall be accompamed by such a reference .- -

-on the occasion of their official publication. The methods of makmg such a reference
shall be laid-down by the Member States. Member States shall inform the (‘om mission
lmmedxately of the measures they. take to rmplement thls dlrectlve

y . E .



Article 10
Directive 77/ 187/EEC is repealed with effect from.the date of transposal -of the present
" Directive, without prejudice to the Member States' obligations w1th regard to the deadhne for

transposal of Directive 77/ 187/EEC indicated in Annex L. :

Any references made to the repealed Directive are understood as being made to the present .
Directive within the meaning of Article 9(1), and are to be mterpreted on the basis of the
Comparative Table in Annex II.

Article 11
~ This directive is' addressed to the Member States. ‘

" This dlrectwe shall enter into force 20 days after its publlcatxon in the Ofﬁcnal Journal of the
European Communities.

- Done at Brussels,, . o For the Council,
' ‘ " The President
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~ IMPACT ASSESSMENT FORM * -~

< Thei 1mpact of the proposal on undertakmgs wrth specral reference to small and m\edlum srzed
undertakmgs (SMUs) : : : : :

N Proposal for a Counc11 Dlrectlve on the approxrmauon of the laws of the Member States

relating to the safeguarding of employees" rights in the event of transfers of undertakrngs

\busmesses or part of busmesses derogatmg from Drrectlve 77/ 187/EEC

THEPROPOSAL =~~~ S

~

1 Taking ‘info. account the prmcrple of subsrdlarlty why s Commumty legtslatton -

: necessary in thls area and what are the main alms? : e
The Member States legtslatton on transfers of ‘undertakings was harmt)ni‘sed by
Council Directive 77/187/EEC and, accordmgly, the competence to deal ‘with the -
issues covered by the Directive has been transferred to the EC. Consequently, any

" amendment to the Directive's provisions other than those permttted by. Arncle 7 of the
exrstrng Drrectlve has to be made through Communlty legrslatlon ,

The purpose of thls Proposal s to revise Council Drrecttve 71187/EEC of 14th
“February 1977 in.the light of the impact. of the internat market, the Member States'
~current laws and proposed legislation on the rescue of undertakmgs In economic-
difficulties, the case law of the European Court of Justice, the adopted revision of ‘the -
collective redundancres Directive and the legislation already in force in most Member )
States : ’

The key changes proposed are;

. ‘-. to clarify the apphcatron of the Drrecttves requrrements to transnatlonal
- _transfer decrsmns and to groups of undertakmos

= . toallow for oreater ﬂexrbrhty in cases of transfers effected in the framework ‘
ofmsolvency proceedings; - '

- to reshape and clarrfy the existing Directive‘s scope and deftniti‘o‘nsf. :

o 1o clarify the ]egtslatton in cases where only an actlvrty of. an undertaktng 1s
= -‘transferred ' : -

Furthermore in the interests of clarity; it is felt that rather than amend the exrstmu Drrecttve'
it- Would be preferable to replace it with a new text. ’

i



THE IMPACT ON UNDERTAKINGS

2. Who ‘win be aff'ect'ed by the p'mposal»?

The scope of the' proposai commdes wnth that of the ex1stmg Dlrectlve but substantlal
changes are mtroduced :

Firstly, the new Directive provides that it is not applicable in cases where only an
activity of an undertakmg is transferred, provided that there is not at the same'time
a transfer of an_ econom:c entity Wthh retains its identity. -

The new Directive also provides expressly that it applies only to undertakings - private
" or public - carrying out economic activities, whether or not they operate for gain.

RSt ‘ o I g . .
In addition, the Directive will ‘apply, as does the exisﬁng Directive, .to transfers
effected in the framework of pre-bankruptcy proceedings. However, the proposed text
allows for important derogations from the Dlrectlve s main requnrements n the event ’
of pre-bankmptcy proceedmgs

Furthermore, the Directive's 1nformat10n and consultatlon requlrements apply to-
pre- bankruptcy proceedmgs

The proposed Directive provndes expressly that it covers pért—time fixed-duration and
‘temporary employees without prejudice to the laws of the Member States concemmg‘ ,
the protectxon of employees in the case of dismissals.

Fmally, the proposal will apply to sea-gomg vessels, but Member States are -allowed
not to apply section III of the D'i rective to the crews of sea-going vessels.

3. What will busmesses have to do to comp]y with the proposal? .
~ Greater ﬂex1b|hty is prowded by Article 3(4) and 4(3, 4'and S) which derogate from
. Article 3(1, 2 and 3) in the case of transfers effected in the framework of
. non-liquidation insolvency proceedings. They may also lmplement the Directive
- through collective agreements. However, they are required to comply with Article 3(1)
(inter alia) concerning joint liability and observe the Directive's-provisions where the
decision leading to the transfer has been taken by an undertakmg controllmg the
employer. » :

4. What economic effects is the proposa'I likely to have?

- on employment
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By takmg mto account the need to reconcile the surwval of insolvent - undertakmgs o
"the acquired rlghts of credttors and the rights of employees notably the right to'work -

- - the Proposal aims to ensure the survival of certain undertakings .in economic

difficulties, by allowmg for. derogatlons from the DII'eCthCS main reqmrements
whenever an insolvent undertakmg is transferred ‘ A

on investment and the creation of new_businesses

Any leglslatlve proposal prov1dmg for mcreased ﬂexrblhty in the framework of

transfers effected by contract or by some other disposition or operation of law, or by

judicial decision or administrative measure; is bound to have a positive tmpact on,
mvestment and on the creation or the contmuatron of busmesses

. on the;competitive position'of businesses.

The proposal strengthens the competmve posmon of EC busmesses in two ways: at’
international level, because it allows for changes permitting more flextbxhty in transfer

E ,operatlons at Commumty level by ‘harmonising the transfer rules' which are already
in force in the majorlty of Member States ' : ~ S

Does the proposal contam measures to take mto account the specnflc sxtuatlon of small -

- and medtum srzed ﬁrms (less stnngent or dtfferent requtrements -etc. )’7

- The proposal allows for less strmgent requrrements on’ mformatlon and consultatlon -

" in the case of undertakings or establishments having fewer than fifty employees or,
Jif employmg fewer than ﬁfty employees havmg no Works Councrls

Consultati on

-

: The consultatlons wrth the social partners UNICE CEEP and ETUC took place on_
22nd Aprtl and 7th July 1992, and were based on a Cofimission  document containing

e

the main guidelines for the revision and the provisional text. Both UNICE and ETUC |

" agreed on the need to revise the Directive in the light of the- completion of the single -
~market, the case law of the European Court of Justice and the need to introduce

greater ﬂextbthty in the event of transfers effected within the framework of msolvency :
proceedings. ~ Although "both orgamsatlons supported thé .Commission's general

- .approach, certain dlsagreements were vorced as to the Proposal s scope and level of .

protectlon

1

Durmg ‘the dlscussmn of ‘the text the questton of the Dlrectlves appllcatlon tof

-~ of experts to analyse how; and to Wwhat extent, the: national provisions for transposing. -

"contracting out of services" was raised. The- Commission decided to'set up a group

the ‘Directive applied to contl actmgD out_of servnces in all the Member States of the

~European Union.

" The Commission drew up a supplementary text based on. the expert groups

’conclusmns ‘to be put to the socral p'trtners for exammatlon



Consultations on this text took place on 14 March 1994 with UNICE, CEEP and
ETUC. There was also written consultation with other social partners, to obtain the:
broadest possible range of views. The Commission had proposed a provision to the
. effect that the Directive should not apply in cases where the transfer concerns only an
- activity and there is no transfer of an economic activity which retains its identity.

The proposed text on the contracting-out of services was viewed favourably by the
social partners, although it was felt that it should be made still clearer, given the
complexity of this issue.The fact that Article 1.3 was so much more up-to-date than
the text examined in 1992 (applicability to both public and private undertakings) was
also very much appreciated. However, ETUC expressed their concern at the number
of derogations in cases of bankruptcy, and UNICE felt that the new paragraphs 3, 4
and 5 of Article 4 resulted in less rather than more flexibility. .
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