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I.

EXPLANATCRY MEMORANDUM

Introduction

The Cohmunity's work on securities markets is aimed at two main
objectives: firstly, ensuring that securities markets function
properly and, secondly, encouraging increasingly greater inter-
penetration of those markets at Community ievel. 1In order to achieve
those two objectives, it is necessary, inter alia, to strengthen

public confidence in securities dealt in on those markets. Since

such confidence largely depends on the quantity and quality of the

information made available to the public, a sound information policy

on securities and the issuers of securities 1is essential in the

Community if the two cbjectives referred to above are to be achieved.

The Council has already adopted three Directives on stock markets,
essentially with those aims in mind. ‘They are Directive 79/27%/EEC
coordinating the conditions for the admission of securities to offi-
cial stock exchange listingl; Directive 80/39G/EEC on the listing

Lo offi-
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cial stock exchange Iisting™: and Directive 82/121/EEC on information

"to be published on a regular basis by companies whose shares have

been admitted to official stock exchange listingB.

This proposal for a Directive, which provides for the disciocsure of

acquisitions or disposals of major heoldingz in the capital of listed

companies, is aimed at reinforcing at Community level the information

Yor o L 66, 16.3.1979

200 No L 100, 17.4.1980
300 No L 48, 20.2.1982



policy already adopted by the Council. Such disclosure will provide
investors with information on persons liable to influence a company's
management, sometimes to a considerable extent, and thus enable them
to follow developments in its ownership and gain a clearer idea of
what is happening internally. This is important informat.ion which may
affect investors' assessment of securities issued by the company and
may consequently play a crucial role in their investment or disinvest-

ment decisions.

Since this information is important, it should be made available to
the public, not only because it is of use to investors but alsc in
order té prevent uncontrollable rumours and stop misuse of price-
sensitive information. There is a real risk of such'misuse occurring
when information is not made public but is confined to a restricted.

circle of people.

It should be ncted that the firsct two stock market Directives adopted
by the Council alread, -ay down a ~ojuirement, albeit partial, to dis-
close acquisitions of ..ajor holdings. Schedule A, point 3.2.7, of
Directive 80/3%0/3EC on the listing parviculars to be published for
the admission of securiiies to nfficial stock exchange listing stipu-
lates that the particulars must contain, "in so far as they are known
to the issuer, indication of the shareholders who, directly or
indirectly, holé a proportion of the issuer's capital which the Member

States may not fix at more than 20%".

In addition, Schedule C_ point 5{c), of Directive 79/279/EEC on the
conditions for.the admission of ée«:urifies to official stock exchange
listing lays down that "the company must inform the public of any
changes in the structure (sharehclders and breakdown of holdings) of
the major holdings in its capital as compared with information pre-
viously published on that subject as soon as such changes come to
its notice". It is clear from the above that this proposal for a
Directive does not impose any new reguirements on listed companies.
The object is merely to clarify the content of the cbligation laid
down: in Directive 79/279/EEC and to facilitate implementation of that
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obligation by requiring persons acquiring or disposing of major holdings
in a listed company to inform that company accordingly. It is a matter,
therefore, not of subjecting listed companies to a.new rule but rather

of clarifying and coordinating the content of an existing rule.-

Three Member States - France, the United Kingdom and TItaly - already.
apply specific rules and regul’ations that reqguire the company and/or the
public to be notified of major changes in the structure of a company's
capital. Other Member States either have more fragmentary rules in this

area or none at all.

5. The foregoing shows that some very marked disérepancies exist between
Member States' rules and regulations in the area concerned. This means
that the information made available tc investors in the different Member
States varies widely and, therefore, that the safeguards afforded to
investors by the various stock markets of the Community are not eguiv-
alent. If effective interpenetration of the stock markets within the
Community is to be achieved, however, it is essential that those markets
should provide comparable safeguards. That is a further argument in
favour of coordinating at Community 1level the rules and regulations
governing the disclosure of acquisitions and disposals of major holdings
in listed companies. |

S

Comments

1.. Scope

(1) The Directive is relatively wide in scope in that it applies to
any legal or natural person who acquirss or disposes «f a major
holding in a listed company. It therefr»= covers not on’ly companies
(includirfg those which do not have leisl perscnality) and States

or their regional and local authoritis. , but alsc individudls.
Although it 1is relatively rare nowadas:: for & natural person to
acquire a major holding in a listed corpany, such an event is no -

less relevant to investors when it does occur. The public should



SRl etk

Y

(2)

therefore be notified in the same way as for major holdings acquired
by a company or other legal person. A last point to make is that
the Directive applies not only to nationals of a Member State, but

also to persons domiciled in a non-member country.

It was thought advisable that this Directive should cover the acqui-

sition of holdings only in listed companies governed by the law of

one of the Member States of the Community, and not in listed com-

panies from non-member countries. Companies from non-member countries

would experience serious difficulties in complying with the Directive
where no eguivalent provisions required major shareholders in those
companies to inform them of such holdings. Where comparable pro-
visions exist in their country of origin, companies from non-members
countries will have to declare major holdings in their capital also
in the member countries in which thev are officially listed,
pursuant to the provisicns on <gquivalence of information contained
in Directive 79/279/EEC on thi conditions for admission to stock
exchange listing. Schedlule C, ioint £, of that Directive lays down
that companies whose shares are listed on the stock exchanges of
both a Member State and a non-Memper State must make available to
the stock market of the Member State informaticn which is equivalent

to that published in the non-Member State.

it should be noted téat the Dircctive applies to major poldings only
in companies whose shares are listed on a1 Community stock exchange,
excluding those whose shares are not listed on such an exchange.

The reasons for this limitaticn are that it is shares in listed
companies which are dealt in regularly and the general public tends
to 1lnvest primarily in those shéres. It is only natural, therefore,
that those companies should be subject to more extensive information
requirements that uniisted companies. The same approach was adopted
as regards Directive 82/121/EEC on information to be published on a

regular basis, which likewise applies to listed companies only.

e o o e
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(4) Tt is not only important to inform the public of acquisitions in a
company; it is also of interest to the public to leart: when a person
pulls out of a company or reduces his holding. Conseguently, this

Directive applies not merely to acquisitions but also to disposals

of major holdings in the subscribed capital of & listed company.

Content of the information

What matters to the investor 1s to know what influence a major share-
holder can have on a listed company. This influence is exercised mainly
through the sharehclder's voting rights. For investors to be well
informed, therefore, it would be necessary to disclose the percentage of
voting rights held by persons acquiring or disposing of major holdings.
Article 3, however, lays down that such persons need only notify the
company of the percentage of subscribed capital held by them. This
approach was chosen because it may be very difficult in certain cases
for persons aéquiring‘or disposing of holdings to know what percentage
of the voting righté they hold. This difficulty arises mainly for the

following reasons:

- in certain countries, certain shares carry dual voting rights on

either a temporary or a permanent basis;

- in certain-countries or for certain companies, ceilings are placed
on the voting rights which may be held by any one person; those

cellings may even vary according to the subject of the vote;

- where convertible bonds have been issued, it 1is difficult to
establish the total voting rights as this total depends on the
number of bonds converted into shares.

It is clear from the above that persons acquiring or disposing of shares
cannot always know the total number of existing voting rights and cannot,
therefore, determine what percentage of the voting rights they them-

selves hold.



In order to ensure that investors are nevertheless properly informed,
Article 8{2) provides that companies must notify the public not only

of the percentage of subscribed capital “held by persons acgquiring or
dispozing of major holdings, but also of the percentage of voting rights
held by such persons where those two percentages differ. Supplying such
information does not cause companies any difficulty as they know at all

times th. total voting rights and any ceilings on those voting rights.

Thresho 1ds

It :=ist be acknowledged that the choice ;of thresholds which trigger

compulsory notification are necessarily somewhat arbitrary.

It should be noted, however, that the thresholds in the proposal for
a Directive are based on work previously carried ou at Community level.
They correspond to percentages already 1laid down in the company law
Directives. The various thresholds were adopted for the following

reasons:

(1) 10%: Articles 7 and 8 of the Seventh Directive on company law1
result in a 10% holding in an undertaking being significant
in connection with an exemption from sub-consolidation.
It seemed advisable, therefore, that this 10% threshold -
should also bg“adopted here.

(2) 20%: For the purposes of Article 17 of the Fourth Directive on
company law2, _the holding of more than 20% of a company's
capital 1s presumed to constitute a participating interest
creating a durable link with that company. On the basis of
this principle, Article 33(1) of the Seventh Directive on
company law also specifies that: "An undertaking shall be

presumed to exercise a significant influence over another

Seventh Council Directive of 13 June 1983 concerning consclidated accounts
(83/349,/17.:2) (QJ No L 193, 18.7.1983).

ZE‘ourth eiincil Directive of 25 July 1978 on the annual accounts of certain
types of companies (78/660/EEC) (OJ No L 222, 14.8.1978).



undertaking where it has 20% or more of the shareholders' or
members'® voting rights in that undertaking". 20% is therefore

ancother important threshold which should be notified if exceeded.

(3) one third and two thirds:

Article 40(l) of the Second Directive on company lawl provides
that several important decisions (increase, reduction, redemp-
tion, etc. of capital) must be taken by a majority of not less

than two thirds of the general meeting of shareholders2

The same majority is required by Article 7 of the Third Direc-

tive on company law3 for a merger decision and by Article 5 of

’

the Sixth Directive on company law4 for a decision on a division.

A holding of one third would makeAit possible for these deci-
sions to be opposed.

It thus seemed appropriaté to adopt those thresholds of
one third and two thirds of a company's capital, which are

particularly significant from this point of view.

(4) 50%: Since 50% signifies absolute control, it is essential that the
public be informed whenever that threshold is exceeded.

(5) 90%: Under Articles 27 and 28 of the Third Directive on company
» law3,.provision is made for certain derogations from the rules

on ac;uisitions or mergers in cases where one party holds 90%

or more of the shares. Under some countries' legislation this

threshold permits the compulsory purchase of the outstanding

shares. It was therefore included in the proposal.

lSecomﬂ Council Directive of 13 December 1976 on coordination of safeguards
which, for the protection of the interests of members and others, are reguired
by Member States of companies within the meaning of the second paragraph of
Article 58 of the Treaty, in respect of the formation of public limited lia-
bility companies and the maintenance and alteration of their capital, with a
view to making such safeguards equivalent (77/91/EEC) (OJ No L 26, 31.1.1977).

25ee Articles 29(4), 29(5), 30, 31, 35 and 38 of the same Second Directive.

3Third Council Directive of 9 October 1978 concerning mergers of public limited
liability companies (78/855/EEC) (OJ No L 295, 20.10.1978).

4Slxth Council Directive of 17 December 1982 concerning divisions of publlC

limited liability companies (82/89/EEC) (OJ No L 378, 31.12.1982).
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{(6) ‘ihc Directive lays down that the percentage of capital actually
held by a person must be disclosed when that percentage reaches or
exc2eds the abovementioned thresholds following an acquisition or
gues below those thresholds following a disposal. It is not,
therefore, the percentage acquired or disposed of in such a trans-
action which is to be disclosed, but the percentage of capital

actual ly held since that is the figure which matters.

(7) “he inrective contains minimum rules. Pursuant to Article 2, Member
Stat:s may apply stricter provisions than those laid down by the
niiective, or additional provisions. Member States may therefore
iso make provision for thresholds other than those specified in

the Directive.

4. Methods of holding shares

(1) It is important for investors to know the total number of shares
reaily held by a person acquiring or disposing of a holding'éo that
they may assess just what influence that person‘may exert on the
company. To this end, the person 'acquiring or disposing of a
holding must disclose not only the number of shares which he holds
directly, but also the number held by other persons in their own
name on his behélf (e.g. nominee holdings). By the same token, a
company must declare.not only shares which it holds itself but also
those held by its subsidiaries. It should be noted that the defini-
tirm of "subsidiaty" given in Article 5 is strictly based on that
inn the Seventh Directive on company law (83/349/EEC of 13 June 1983

on monsolidated accounts).

(2} Article 6 lays down that, where two or more persong act in concert,
the holdings of each one of those persons must be added together in
order to determine‘whether one of the thresholds in Article 6 has
been crossed.  If that has happened, each of the persons acting in
conzert must make a declaration, indicating the percentage of sub-
woiped capital held by him and the percentages of such capital

i b cach of the other persons with whom he is acting in concert.
L. procedure was adopted';n order to make each of the persons

woiing in concert responsible for the declaration provided for in
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Article 3. Concerted action was defined on the basis of an existing
definition in Directive 80/390/EEC of 17 March 1980 on the listing

particulars to be published for admission to stock exchange listing.

Time limits

In order to ensure that the market is informed promptly, persons acquiring'
or disposing of holdings must notify the company within seven calendar

days; the cempany itself has seven calendar days in which tc notify the

public. Those relativély brief periods should make it possible to prevent,

or at least restrict, misuse of such information, particularly through

insider dealing.

Declaration

The arrangements for informing the public were specified within the frame-~
work of Directive 79/279/EEC oni the conditions for admission to stock
exchangeAlisting. ~Those arrangements also apply in the present context.
Article 17 of the Directive on the conditions for admission to stock
exchange listing lays down that the information tc be made available to
the public must be published in .one or more newspapers distributed through- -
out the Member State or distributed widely therein or must be made avail-
able to the public either in writing in places indicated by announcements
to be published in one or more newspapers distributed throughout the
Merber State or widely distributed therein or by other cguivalent means
approved by the competent authorities.
Py

Derogations

In two specific cases, it was considered expedient to allow th= competent
authorities to. derogate from the rules. Tne purpose of the dercgations is
to take account of the interests of the parties concerned. Article 7 thus
makes it possible for Member States to exempt zcguisitions or disposals of
major holdings made by market makers in the performance of their attivity
from the notification reguirement. Similarly, Axtfc]e 9 provides that the
disclosure of information which would be against the public interest or
would seriously harm either persons acquiring or disposing of holdings or
the company in which the holding is being acquired, may be waived by the

competent authorities.
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THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 54 (3) (g)
thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Economic and Social

Committee,

Whereas a policy in the securities field aimed at keeping
investors properly informed is likely to enhance investor
protection, to increase investor confidence in securities
markets and thus to ensure that securities markets function
correctly;

Whereas coordination of that policy at Community level,
by making such protection more equal, is likely to make for
greater imterpenctration of Member States’ securities
markets and therefore help to establish a true European
capital market;

Whereas to that end investors should/_be informed of
changes in major holdings in the capital of Community
companies whose shares are officially listed on a stock
exchange situated or operating within the Community;

© Whereas it is to achieve that objective that Schedule C,
point 5 (¢} of Council Directive 79/279/EEC of
5 March 1979 coordinating the conditions for the admis-
sion of securities to official stock exchange listing (1)
stipulates that a company whose shares are officially listed
on a Community stock exchange must inform the public of
any changes in the structure (shareholders and breakdown
of holdings) of the major holdings in its capital as
compared with information previously published on that
subject as soon as such changes come to its notice;

Whereas if that requirement is to be applied in an effective
manner coordinated rules should be laid down concerning
its detailed content and the procedure for its application;

Whereas companies whose shares are officially listed on a
Community stock exchange can inform the public of
changes in the structure of the major holdings in their
capital only if they have been informed of such changes;

(1) OJ No L 66, 16. 3. 1979, p. 21.

Whereas most Member States do not require investors to
inform companies of acquisitions or disposals made by
them of major holdings in the capital of such companies;
whereas there are appreciable differences between the
Member States in which there is such a requirement;

Whereas coordinated rules should therefore be adopted at
Community level in this field,

HAS ADOPTED THIS DIRECTIVE:

Article 1

1. This Directive shall apply to persons who acquire or
dispose of major holdings, as defined in Article 3, in the
subscribed capital of a company which is incorporated in a
Member State and whose shares are officially listed on a
stock exchange situated or operating within a Member.
State.

2. Where the acquisition or disposal of major holdings is
carried out by means of certificates representing shares, this

Directive shall apply to the bearers of those certificates, and

not to the issuer.

Article 2

Member States may subject the persons and companies
respectively referred to in Articles 1 and 8 to stricter
requirements than those provided for by this Directive, or
to additional requirements, provided that they are
generally applicable.

Article 3

Where a person acquires or disposes of shares in a company
as referred to in Article1 and where, following that
acquisition or disposal, the percentage of subscribed capital
held by that person in that company reaches or exceeds the
thresholds of 10 %, 20 %, 33.33 %, 50 %, 66.66 % or
90 % of the subscribed capital or goes below those
thresholds, he shall notify the company within seven

calendar days of the percentage of subscribed capital he

holds following that acquisition or disposal.

Article 4

1. In order to assess whether a person acquiring or
disposing of holdings is required to make the declaration
provided for in Article 3, account shall be taken of shares
held by other persons in their own name but on behalf of
the person acquiring or disposing of the holdings.

2. Where the person acquiring or disposing of holdings
is an undertaking, shares held by a subsidiary or shares held
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by other persons in their own name but on behalf of a
subsidiary shall also be deemed to belong to the person
acquiring or disposing of the holdings.

Article 5

1. For the purpose of this Directive, ‘subsidiary’ means
any undertaking in which another undertaking:

(a) has a majority of the shareholders’ or members’ voting
rights; or

(b) has the right to appoint or remove a majority of the
members of the administrative, management or
supervisory body and is at the same time a shareholder
or member; or

(c) is a shareholder or member and controls alone a
majority of the shareholders’ or members’ voting rights
pursuant to an agreement entered into with other
shareholders or members of the undertaking (sub-
sidiary).

2.  For the purposes of paragraph 1, the parent
undertaking’s rights as regards voting, appointment and
removal shall have added to them the rights of any other
subsidiary and those of persons acting in their own name
but on behalf of the parent undertaking or any other
subsidiary.

Article 6

1.  For the purposes of Article 3, where persons act in
concert, the holdings of each one of such persons shall be
added together. In this case, the obliggtion to make the
declaration provided for in Article 3 shall fall upon each
one of them. This declaration shall indicate the percentage
of subscribed capital held by the person making the
declaration and the percentages of such capital held by the
persons with whom he is acting in concert.

2. ‘Persons acting in concert’ means persons who have

concluded an agreement which may lead to their adopting a
common policy in respect of a company.

Article 7

Member States may exempt acquisitions or disposals of
major holdings made by a market maker in the pursuit of
his activity from the declaration provided for in Article 3.

Article 8

1. A company which has received the declaration

" referred to in Article 3 shall in turn notify it to the public in
each of the Member States in which its shares are officially
listed on a stock exchange not later than seven calender
days following receipt of that information

2. Should the percentage of subscribed capital held by
the person making the declaration provided for in Article 3
differ from the percentage of voting rights actually held by
that.person, the company which has received the declar-
ation shall notify the public of both percentages.

3. Theinformation shall be made available to the public
in accordance with the rules of Article 17 of Directive 79/
279/EEC. '

Article 9

The competent authorities referred to in Article 10 may
exempt the persons and companies respectively referred to
in Articles T and 8 from the requirement to notify, as
defined in Articles3 and 8 respectively, where those
authorities consider that the disclosure of such information
would be against the public interest or would seriously
harm those persons or companies, provided that the
absence of such notification would not mislead the public
in its assessment of the shares concerned.

Article 10

1. Mecmber States shall designate the competent au-
thority or authorities and shall inform the Commission
accordingly, specifying any division of duties between
those authorities. They shall, moreover, ensure that this
Directive is applied.

- 2. Member States shall ensure that the competent

authorities have such powers as may be necessary for the
exercise of their duties. '

3.  The competent authorities in the Member States shall
cooperate wherever necessary for the purpose of carrying
out their duties and shall exchange any information
required for that purpose.

Article 11

The Contact Committee set up by Article 20 of Directive
79/279/EEC shall also have as its function:

{a) to permit regular consultations on any practical
problems which arise from the application of this
Directive and on which exchanges of view are deemed
useful ;

(b) to facilitate consultations between Membér States on
the stricter or additional requirements which they may
lay down in accordance with Article 2, so that the
requirements imposed in all the Member States may
finally be brought into line, in accordance with
Article 54 (3) (g) of the Treaty;

. {c) to advise the Commission, if necessary, on any

additions or amendments to be made to this Directive.

Article 12

1.  Member States shall take the measures necessary to
comply with this Directive not later than 1 January 1991.
They shall forthwith inform the Commission thereof.
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2. Member States shall communicate to the Commis- Article 13
sion the provisions of national law which they adopr in the
field governed hy this Directive. This Directive is addressed to the Member Srates.
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