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A NEW APPROACH TO THE APPROXIHATION OF LEGISLATION

The Commission has adopted a new approach in its efforts to reconcile
the often conflicting legislation of the Community's nine Member states.
Mr. F.O. Gundelach 1 the Danish member of the Commission, in a major
speech to the European Parliament in February 1974, explained, in reply to a
parliamentary question, what this new approach was.
The following is the text of his speech.
"To what extent does the Commission feel that approximation of legislation should be used to improve the free flow of goods.and services within
a siiJ.gle internal market ?"
The essence of the answer is : To the extent that such approximation
is an indispensable necessity for the maintenance and development of a free
market for goods and only when this objective caJmot be attained through other
means. Approximation or harmonmation is not sought for the mere sake of
harmonization.
Before I elaborate further, I should like to emphasize the importance
of the free movement of goods within the Community.

It is desirable that

the consumer has the widest possible choice of goods and that the manufacturers
are faced with competition and inspiration from goods coming from other Member
states.

The freedom of movement means that production facilities can be

established where they can be utilised most advantageously.

This _goal will

not be reached by creating uniform products.
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All Member states have, for good reasons, adopted regulations for
the protection of public health and the environment and the protection of
the population.

On many occasions, one country has taken an initiative in a

certain area before other countries.

This has resulted. in different measures

in different countries with the result that the production in each country
is adapted to different regulations.

Thus, it is not the rules in themselves

but the difference in the rules that constitutes the barriers to trade.

Trade

has been hampered bacause a manufacturer has had to comply with different regulations, depending on the country to which he wishes to export.

Let me

emphasize that the Community supports measures taken with the purposes just
mentioned ; however, the Community also wants these measures to be taken in
such a way that they do not constitute a barrier to trade.

In a number of

fields, for instance environment, the Community has elaborated or is in the
process of elaborating proposals for common measures.

To the extent the

efforts to develop and maintain the free internal market can support the
implementation of these proposals, they naturally ought to do so.
The programme, the main element of which is the elimination of
technical barriers to trade bas erroneously been called a programme for
"harmonization" of legislation.

The process has little to do what public

opinion does understand by harmonization.

As

I have already mentioned it is

not the policy of this Commission to harmonize merely for the sake of harmonization.

This would be to compel the Member states to change their legis-

lation merely in order to have uniformity to comply with a concept of integration for which the only basis is ideology.

It is not the Commission's

policy to enforce a grey uniformity on people, a uniformity for which they
have expressed no desire and for which there is no basis in

the'~reaties.

It

is not the policy of this Commision to propose approximation of legislation
except in cases where practical experience shows that it is necessary to avoid
or to eliminate important barriers for the free movement of goods or services
at the same time taking into consideration public health, environment and
protection of consumers.
In those cases where the Commission must insist on proposing approximation of legislation it tries to find a method that implies a minimum of
approximation - or in other words

the most flexible method - and the method

which leaves the greatest choice to consumers.
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In political circles and in public opinion the main interest in
the field of the socalled harmonization has centred around processed food.
This is understandable, because it is in this area that we find most of the
unreasonable protective measures, and it is in this area that public opinion
can most easily eva_luate the

ext~nt

of the Commission's proposals.

Ho.wever, I should like to point out that the Commission in the

1973 withdrew the major part of its proposals in this field not
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only to take the situation in the new Member states into consideration but
also to find a new form that to a greater extend corresponds to the general
criteria on which the policy of the Commission is now based.
In December

1973, the Council of Ministers adopted a programme

fo~

the elimination of technical barriers to trade ; at first glance, it might
appear that the programme only contains a number of new deadlines but a closer
study of the pregramme will show that the new deadlines are the result of
the Commision's decision to tackle the existing problems in a new way.
The main trend in the previous proposals has been that they were
based on the concept of total harmonization, whereas in the future they will
to the extend possible be based on optional harmonization or other methods.
The methods employed in order to develop a free market are
- that the Member states accept goods which comply with other Member states'
regulations ; in this case, no Community considerations demand approximation
of the national legislation but the method may be combined with certain
minimum standards.

Unfortunately, the mutual trust among the authorities

of the Member states does not appear to be sufficient to allow the use of

,•

this method as

ofte~

A variation of

th~

as the Commision would like to.

method is the case of complex pieces of apparatus which

are made as "one-(ff jobs" and for which each order presents a different
·specification.
. vessels.

A good example of this would be certain types of pressure .

In the opinion of the_ Commission the establishment of Community

specifications would require far more work

t~an

is justified by the interest
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in this area.

In these cases the Commission proposes a simple cond'itional

recognition of controls which allows the authorities in each individual
country to exercise the controls which are mandatory in the importing
country.

It is evident that this solution has nothing to do with harmo-

nization.

It is also clear that a harmonization in this case would be

senseless, but it gives the great advantage to producers of seeing the
controls carried out in their own country at minimum cost, by inspectors
of their own nationality, which eliminates any linguistic problems. In
'(

both variations of this method free trade is developed without approximation
of legislation.
- The second method is optional

harmo~ation,

which means that a Member state

must allow goods to be imported if they fulfil the Community rules and
likewise such goods are also allowed for export.

However, at the same

time the existing national rules for the production can be maintained. Just
as is the case with the previous method, it will be possib1efor the consumers
and manufacturers to maintain national or local traditions which it would be
senseless to abolish merely because of the elaboration of Community rules.
Let me, as an example, mention the rules on beer.

It would be meaningless

to adopt Community rules for the brewing of EURO-beer, when only
production is exported.

7%

of the

Community rules on brewing of beer might very well

eliminate a number of local "specialities".

On the other hand, in the long

run it is not acceptable that the consumers in a Member state be prevented
from the possibility of trying products which are allowed by the authorities
in other Member states.

Bread is another example.

It is obvious that there

should exist regulations permitting the free movement of such an ordinary
product. On the other hand it is improbab}e that the people of the Member
states should accept that local specialities should no longer be permitted.
in order to allow for export of standardized products.
- Horizontal harmo~ation means the adoption of general principles or methods
to solve the problems for a number of products at the same time.

For ins-

tance some countries have in order to protect consumers' interests adopted
positive lists for additives.

Other countries have negative lists.

Some

countries have rules requiring that prepacked goods as an average contain the
quantity indicated on the package ; others have minimum requirements.· If it
is possible to find a flexible solution to these problems, the consumers will
have better protection on their choice of goods.
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- The last method, total harmonization, implies the subsitution of Community
rules for the existing national rules.

This method has been used in oases

where it was necessary to guarantee a minimum level of protection, for
instance, the level ofbiodegradabili ty of detergents or with regard to
certain parts of automobiles.

The adoption of the proposed directives for

the safety of motor vehicles will be usefUl for trade but even more so for
the safety on our roads.

On the other hand it will not mean any decrease

in the supply of models - in other words ther will be no EURO-car.

..

The

method has also been used with regard to products where exact specifications
are necessary but where the intvinsic characteristics of the products are
not otherwise changed.

It will be evident from what I have said that this

method will only be suggested when it is indispensable and where no alternatives are available.
The area for total harmonization has thus been substantially reduced compared
with the previous situation.

On the other hand, in the instances where

the Commission chooses total harmonization there seems to be agreement that
no alternative solutions exist.
To recapitulate

the policy of the Commission

- when the Commission decides to make proposals for approximation - or
harmonization - of legislation it will endeavor to find the solutions most
flexible for the manufacturers, giving the widest possjble choice of goods
for and the greatest protection of the consumers, and taking existing and
future technical progress into consideration to the greatest possible extent
- the Commission's attitude towards the problems is reflected in the programme

,.

for the elimination of technical barriers to trade which the Council adopted
in December 1973.

On that occasion the Commission announced its intention

to make fundamental changes in existing proposals for the elimination of
technical barriers to trade, especially in the field of processed food ;
- the concept ''harmonization" is no longer a relevant description of the
Commission's efforts to promote the free movement of goods and services.

Free reproduction authorised, with or without indication of source. Voucher
copies would be appreciated. 3/74·

