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Re-examined proposal for a
Council Directive on company law
. , caoncerning
singlé-member private limited companies

(Presented by the Commission to the Councdl
on the hasis of Article 149(2d) of the EEC Treaty)

Explanatory notes

1. The Comisssion sent the Council the proposal for the abovementiomed
directive on 19 May 1989%.

2. The Buropean Parliament and the Economic and Social Committee gave
their respective opinions on 28 September 18882 and 15 March 1989°5.

3. 'Ihecommissionsentthecoumdlanamendedpmoposalonmua:ylg&
incorporating the substance of the changes requested by Parliamenté.

4. mecmmcuadoptedacmmon-.pomticnmm June 18885, for which the
Council stated its reasons® and on which the Commission made its
observations?.

5. The European Parllament gave it a second reading under the cooperation
prooednrecrnllOctoberlgwanivo‘oedinfavtmroftbreeamendments8

6. ‘IheOonmissicnea.paooeptcneofthweamendments mmelyamendments
vhich represents an intermediate position between the amended proposal and
the Council’s common position. The amended proposal would not have
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5 Council Document 74509/89 of 20.6.1980.
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permitted the conclusion of contracts between the sole member and the
company he represents unless, firstly, the contract was in writing or
recorded in writing, and, secordly, the possihility of such contracts was
provided for in the statutes. The common position does not impose the
second condition, and does npt impose the requirement of writing in the
case of current transhctionS: concluded uxier normal ocorditions. The
amendiment accepts that the need for writing should be limited in this way,
ut insists that such operations must be expressly permitted by the
statutes, which seems acceptable. -

7. The Commission has rejected amerdments 1 and 2. In the first
amendment,, Parliament proposes that shares in sindle-member companies must
be nominative. Although this principle was originally included in the
Comnission’s proposal and supported by Parliament, in its commmication to
Parliament the Commlssion decided to accept the Council’s common positionm.
This is because the only purpose of such a requirement is to indicate the
identity of the shareholder. Since this identity is already shovm in the
campany’'s statutes - which must be made public by virtue of the First
Directive when the campany is originally formed as a single-member company
and by virtue of Article 3 of the common position in all other cases - this
requirement is superfluous.

According to the second amendment, when a oompany becomes a single-mewber
campany after its formation because all its shares have came to be held by
a single sharcholder, this fact must be stated on the compsny’'s letters and
order forms.

The requirement that a company must state on its letters and order forms
that it is a single-menmber company was, at first reading, proposed by
‘Parliament in a quite general way, both for companies originally formed as
single—nmember companies and for those that became S0 later. This idea was
incorporated in the Commission’'s amended proposal (Article 2a). However,
the objections raised by the Council, to the effect that this extremely
ureaucratic and expensive requirement would be contrary to the directive’s
cbjective of creating comditions more favourable to small businesses, has
been taken into account. Moreover, to show this information on the
company ‘s stationery does not provide any safeguard for creditors. Since
liahility is limited to the campany’s assets, the essential point for
creditars is that the accounting directives are fully applied, and
rrovision is made for this irrespective of the mmber of shareholders.
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Re-examined proposal for a Council Directive on company law concerning single-member private
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{1 O] No C 173, 2.7. 1988, p. 10.

COMMON POSITION OF THE COUNCIL

RE-EXAMINED PROPOSAL BY THE COMMISSION

Article § _
1. Contracts between the sole member and his company
as represented by him shall be recorded in minutes or
drawn up in writing.

2. Member States need not apply paragraph 1 to current
operations concluded under normal conditions.

Article 5
1. A contract between the sole member and the company
represented by him may be concluded only if provision to
that effect is made in the statutes or the instrument of
incorporation. :
2. Contracts between the sole member and his company
as represented by him shall be recorded in minutes or
drawn up in writing.
3. Member States need not apply the above paragraphs to
current operations concluded under normal conditions.

The recitals and the remaining articles remain unchanged.

ANNEX"

AMENDMENTS PROPOSED BY THE EUROPEAN PARLIAMENT BUT RE]ECTED BY THE COMMISSION

COMMON POSITION OF THE CbUNCIL

TEXT AMENDED BY PARLIAMENT

AMENDMENT No 1

_ Article 2
1. A company may have a sole member when it is formed
and also when all its shares come to be held by a single

person (single-member company). )
I

Article 2
A company may have a sole member when it is formed and
also when all its shares come to be held by a single person
{single-member company). Shares in such a company shall
be nominative. i :
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COMMON POSITION OF THE COUNCIL

TEXT AMENDED BY PARLIAMENT

AMENDMENT No 2

Article 3

Where a company becomes a single-member company
because all its shares are held by a single person, that fact,
together with the identity of the sole member, must either
be recorded in the file or entered in the register within the
meaning of Article 3 (1) and (2) of Directive 68/151/EEC or
be entered in a register kept by-the company and accessible
to the public. ’

Article 3
Where a company becomes a single-member company

- because all its shares are held by a single person, that fact,

together with the identity of the sole member, must either
be recorded in the file or entered in the register within the
meaning of Article 3(1) and (2) of Directive 68/151/EEC or
be entered in a register kept by the company and accessible
to the public, an attendant consequence of this being the
obligation to convert the shares into nominative shares.
The fact that all the shares are held by a single person shall

also be recorded on the paper used by the company for its

correspondence.
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