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EXPLANATORY MEMORANDUM 

I 'INTRODUCTION 

The European Cotmcil meeting in Amsterdam on 16-17 June 1997 reaffinned the importance 
the Council attaches to a properly functioning Single .Market as an essenti81 element of the · 
overall· strategy to promote competitiveness, economic growth and employment. throughout 
the. Union. · · · · · 

. Moreover, the European Council agreed conCrete action on rnaiOng . maximum progress 
towards the final completion ·of the Single Market: making the rules more effective, dealing . 

··with the key remaining .market distor:tions, avoiding hannfuJ tax competitiqn, removing· · 
the seCtoral obstacles to nlarket integration and. deliveriilg a Single Market for the beriefit of 
all citiZens. 

Furthermore, the European Council attaches paramount importance. to creating conditions in 
the Member States that would promote a skilled and adaptable workforce and flexible labour 
markets responsive to · economic change. This . requires active intervention by the · 
Member States and the· European Union in order to ·facilitate the . free movement of this 
workforce within the Union and to help people develop their. employability: 

The purpose of -this Directive .is to provide protection, as regards supplementary pension ·· 
schemes (retirement, invalidity or Slll"Vivors ), for the pension rights of workers and memberS of 

·their fiunilies who move ·from one Member State of the European Union to another. Such 
protection covers, ·i.Q particular, the preservation gf supplementary pension rights under 
supplementary· schemes, whether membership thereof is optional or oompulsory, as well as· 
cross-border payment of benefits and possible cross-border affiliation for p<>sted workers. 

The proposal, therefore, provides the means to ·remove some of the obstacles ·to the free . 
movement of workers within the Union. This Will have a J)ositive effect on laboUr market 

. mobility since workers will be less hindered from going to work in. another Member State if 
they know that their supplementary pension rights are protected. Similarly, the proposal 
smoothes the path for comj)anies who wish to make the best use of their humaD. resources by 
posting workers to other MerDber States., Increased labour market flexibility and mobility will, 
·in th~lves, provide a stimulus to employment and growth. 

As has been emphasized in the .1997 Green Paper on supplementary pensions in the. 
· Siitgle Market1 and the Commission CommuniCation on occupational pension schemes of 
July 19912

, supplementary pension schemes play an important role as a second pillar. of social · 
Security which complements the protection provided by statutory schemes. A$ many Union 
citizens turn to supplementary pension schemes as a way to guamnt~ a secure income in their. 
retirement, .the need for proiection of these rights becomes more ~pc)rt8nt. 

. 2 
"Supplementary Pensions in the ·single Market - A Green Paper" COM(97) 283 ·of 10 June 1997. 
"Supplementary social security schemes: .the role of occup8tional.pension schemes in the social 
protection of workers and their_implications for freedom of movement", SEC(9~) 1332 .. · 
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H. . GENERAL CONSIDERATIONS 

Article 51 of the EC Treaty specifies that the Council .shall, acting unanimously on a 
proposal from the Commission, adopt such measures in the field of social security as are 
necessary to provide freedom of movement for workers. 

On the basis ·of Article 51, the Community has already adopted legislation 
(Regulations (EEC) No 1408/71 and No 574/72)3 which aims to remove obstacles to 
cross-border mobility of workers in the field of statutory pensions. The legislation does 
not interfere with the freedom of Member States to determine the organization of their 
own statutory pension schemes; what it does is to make sure that the potential mobility of 
a worker is not impeded by being penalized in moving from one Member State to another. 

The abovementioned Community Regulations do not apply to supplementary pension 
schemes which do not emanate from legislation but from initiatives of the private sector. 
Most of them are based on . collective bargaining or agreements concluded between the 
two sides of industry, others result from the initiative of employers. 

In connection with supplementary pension schemes in the European Union, the Coinmission · 
Communication to the Council of July 1991 set out the necessary guidelines and mapped out 
the future action to be taken by the Commission in this area. The Communication. placed· the 
emphasis primarily on the positive role played by supplementary pension schemes in providing 
workers with social protection. Nevertheless, it also highlighted a number of possible obstacles 
to the free movement of workers and thus to the completion of the Single Market. 

Action is needed to remove such obstacles in order to -promote, at European level, worker 
cross-border mobility in keeping with the letter and spirit of the Treati~ ·while taking account 
·of the specific features of supplementary pension schemes. 

The Treaty requires not only the abolition of any discrinlination based on nationality but also 
the elimination of ariy national measure likely to impede or render less attractive the exercise by 
workers of the fundamental freedoms guaranteed by the Treaty as interpreted in successive 
judgments by the Court ofJUStice4

. 

In Februaiy 1996, the Conuilission decided to investigate the issue .of supplementary. 
pensions more closely before making specific proposals and, ·accordingly, requested a 
High Level Panel of experts on free movement, chaired by Mrs Simone Veil, to examine 
the dossier and to prepare a report. · 

In its report, presented on 28 November 199Q, the Panel considers that, given the 
predominance of contractual rights and t~e role of the social partners in this field, any· 
legislative intervention by the Community should be the minimum necessary to ·secure the 
preservation of rights. However, the Panel also underlined the need . to take further 
initiu.tives to encourage.the voluntary extension of rights. 

3 

4 

The updated version of these Regulations is published in OJ L 28 of 30 January 1997. Since the 
extension of the personal scope of the Regulations to self-employed persons, the additional legal 
basis of Article 235 of the Treaty has been required. 
See Case C-279/93, Finanzamt Koln-Altstadt v &humacher, judgment of 14 February 1995, 
ECR 1-225; Case C-19/92, Kraus, judgment of 31 March 1993, ECR 1-:-1663; Case C-80/94, 
Wielockx, judgment of 11 August 1995, ECR 1-2493; Case C-107/94, Asscher, judgment of 
27 June 1996, ECR 1-3089: 
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In arriving at its recommendations, the Pariel was guided by a basic_ pririCiple of CommunitY 
law, that of"equal tfea.tment'': a European citizen who chooses to work for employers in more 
than one Member State should not, as a result, incur. a los8 of supplementary pension rights . 
which he or she would not have had to suffer· had both the old and new employer been 
~liShed in the same-Member State. · 

The Panel, therefore, suggested· that the Commission should, at least ittitially, confine 
any proposal for a Directive to a three-pronged . appro~h, encompassing the 
following elem~nts: 

(a) 

(b) 

(c) 

preservation of acquired rights; 

cross border payments; 

short-:-term; employment in another. Member State and the possibility ofcontinuing 
. contributions to a supplementary pension scheme in the Member State of origin. · 

- . . . 

In its recent Collllri.unication "Modernizing . and Improving Social Protection in the 
·European Union"', the Commission r~gnized that the absence· of any eoordination at 
Community level for supplementary pension schemes_ ·constitutes a real problem for 
employed and self-employed persons moving within the European Union and concluded 
that there is a .need for Community ·legislation building .on the _High Level· Panel's· 
recommendations. · · 

Moreover, in the recent Green-Paper on Supplementary Pensions in the Single Market, the, 
Commission posed. a number of questions to all interested parties (including governments,· 
social partners, and supplement8ry pension scheme representatives) which are intended to 
deepen the analysis of the remaining proble~ which ·-constitute .obstacles to free 
movement. This ~onqems in partieular long vesting periods, difficulties with transferability 
of vested pension rights and tax difficulties linked to acqUiring perlsion rights in more than-

. ,one Member State. · · · 

. . . -

In this context, the Commission is presenting thi$ proposal for a Council Directive as a- step 
to removing obstacles to free movement relating to supplementary pensions; in the light or' . 
the .recominendations of the High Level Panel experts- on free movement, and .after 
consUltation with all parties concerned. 

. . 

This proposal is in _line with- the- recent conclusions of the European Council-. of Amsterdam, · 
which reaffirmed the importance attached to a properly functioning Single Market as an 
essential· element of th~ overall strategy to promote competitiveness; economic growth and 
employment throughout the Union. The Council weloomed the CommisSion's "Action Plan for 
the Single· Market',() and endorsed its overall objective.' ·The four ·strategic targets in the 
Action Plan should form the basis (Or a renewed political effort to remove remaiiling obstacles 
so as to ensure that the full potential benefit of the Siitgle Market is realized .. This propesal 
forms one ofthe actions set out in strategic target 4 of the Action Plan, ''Delivering a Single 
market for the benefit of. all citiZens"-. 
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. m. ACTION AT COMMUNITY LEVEL 

Why a Directive? 

All of the problems identified in the 1991 Communication weigh heavily on worker mobility 
within the European Union. Given that freedom 6fmovement is a basic principle of the Treaty~ 
it .is essential that any worker exercising his or her right to free movement should be able to 
take up work in another Member State without fear of losing his or her right to benefits under 
a supplementary pension sch~e. However, the Commission has recognized that this aim · 
carinot be achieved by simply extending existing Community legislation on statutory social 
protection to· cover supplementary pension schemes. Given the multiplicity and diversity of 
supplementary pension schenies and the filet that employers are often not legally required to. set 
up such schemes, it is accepted that any Community measure aimed at improving protection 
for migrant workers should allow the Member States and the social partners as much flexibility 
as possible. Having Said tliat, the only way of achieving the given aim is to make adjustments 
to the laws of the Member States. This is why a Directive proves to be the most appropriate 
legal instrument for safeguarding rights under supplementary pension schemes. 

In keeping with its 1995-1997 Medium Term Social Action Programme', the Communication 
-on Modernizing arid Improving Social Protection in the European Union, the Green Paper on 
Supplementary Pensions in the Single Market, and the Action Plan for the Single Market, the 
Commission is presenting this proposal for a Directive on safeguarding the supplementary 
pension rights of workers movirlg within the European Union. 

In the Directive under consideration here, the Commission has restricted itself to drawing up a 
general framework setting out the broad approach to be taken. · · 

The legal basis · 

The legal bases for the· proposed Directive are Articles 51 and 235 of the Treaty. Article 51 
states that "The Council shall, acting unanimously on a proposal from the Commission, adopt 
such measures in the field of social security as are necessary to provide freedom of movement 
for workers ... ". This Article requires that all obstacles in the field of social security which 
directly or indirectly hinder freedom of movement shall be eliminated. Article 235 of_the Treaty 
is necessary since Article 51 does not cover the self-employed. Article 235 had already been 
used to extend ttte scope of Regulation (EEC) No 1408171 to cover self-employed persons. 

However, it should be emphasized that thete is no intention in this proposal to diminish the 
applicability of the single market provisions and the competition rules of the Treaty to 
institutions that provide supplementary pension benefits.- This is consistent with the approach 

_ taken in the Green Paper on supplementary pensions in the single market. 

COM(95) 134 final of 12 Apri11995. 
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IV. .. COMMENTS ON THE AATICLES OF THE DIRECTIVE 

CHAPTER I-

-_ ArtiCle I 

This Article sets out the rum ~f the Directive, namely to ensure that appropriate protection is 
gi~en.: to the individual rights, acquired or in the course of acquisition, of menmers 'of 
supplementary pension schemes- Within the meaning of Articie.I of the DireCtive- who move 
from one Member State to another within the European Union. This protection covers not 
only members who.are currently contributing to a supplementary pension scheme or on whose 
behaJf coritnbution8 are Currently. bein8 . made, but. also members in respect of whom 
contributions have ceased, . and relates in particular to the preseiVatiori of. rights under 

· supplementary pension schemes within. the· meaning of Article 1 of the Directive, irrespective 
of whether membership of such schemes is of an optional or compulsory nature. 

The reference& to rights "in the course of acq~sition" are made in Articles 1 and 2 in order to · 
rover the ·situation envisaged _by· Article 6. This provision airi1& to enable workers who aie 
posted to another Member State to continue to contribute to ·a supplementary pension scheme ·-
in the Member State of origin. - · __ · · . - · -, ·' ': -· _ --_ ·. - - - --

· 'ArtiCle2 < ' 

. . 

This Article relates to the persons falling within the scope of the Directive. The ,Directive· 
applies to ali members of suj>plementary pension schemes ~ the meaning of Article I 
thereof who have aCquired rights or are in the process of acquiring rights in one or more 

_ Member States alid to members of their fiunilies and their swvivors. 

'.' ' CHAPTER:n -

Definitions -

'Article3 

. . , . . . ' 

Given_ the diversity and _complexity of suppiemental)i pension schemes in the various 
M~ States, it was felt necessary to provide defuiitions of some oftheterms used in the·· 
Prope:W for a Directive in order to avoid any confusion. 

(a) It is Statedthat a supplementary pension means any invalidity, retirement and swvivors' _ 
. __ llenefits intended to silpplement or replace those provided in respect of the same--- , -

_ contingencies by statutory social security schemes. As far as invalidity is concerned/the -­
.scope of this Directive only coverS invalidity if and_ .in ·so far as· th~·· supplementary 

.: · pension &ehemes in question pr~\-ide pension rights,inthe event:,c)ffuvalidity . 

. :·~ . 

. -~· .. . ~-- •' 
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(b) · The definition of a supplementary pension scheme given in this paragraph corresponds 

(c) 

(d) 

(e) 

(f) 

(g) 

8 

9 

to the more general definition of occupational or supplementary schemes in Article 2 of 
Directive 86/378/EEC8

, as modified by Directive 96/97/EC9
, on equal treatment for 

men and women in occupational social security schemes. 

Within the meaning of the Directive, supplementary pension scheme refers to any 
occupational pension scheme and collective arrangement serving the same aim, such as 
a group insurance contract, branch or sectoral pay-as-you-go scheme, funded scheme 
or pension promise backed by· book reserves, intended to provide a supplementary 
pension for employed or self-employed persons, irrespective of whether such schemes 
are ci>mpulsory or optional. The Directive does not app!y to the statutory 

· supplementary pension schemes which are already covered by Council Regulation 
(EEC) No 1408nl, such as the.DanishATP, for example. 

This paragraph gives the definition of an "approved supplementary pension scheme". 
An approved supplementary pension scheme . means a supplementary pension 
scheme which, in the Member State in which it is established, satisfies the 
conditions required by that Member State for the granting of particular tax reliefs · 
that are ~vailable in relation to supplementary pension provision. The purpose of· 
this paragraph is to define pension schemes which meet the panicular requirements 
in each Member State for tax-favoured status to be given. This is necessary 
because Article 7 extends such tax-favoured treatment in a host Member State to 
contributions made by or pn behalf of a posted worker · to an approved 
supplementary pension scheme in the Member. State of origin. 

"Pension rights" means any benefits to which a scheme member is entitled . under a 
supplementary perision scheme. 

"Vested pension rights" means the rights which have been accumulated after 
completion of the vesting period reQuired by the rules of the supplementary scheme of 
which the worker exercising his or her right of free movement is a member. Given the 
specific nature and the diversity of supplementary schemes, the Directive does not aim 
to aggregate periods of insurance completed under different schemes. ''Vesting period" 
means both any waiting period, required by the rules of a supplementary scheme, 
which a worker must complete in order to be admitted to membership of such a 
scheme and any minimum period of membership stipulated by those rules which the 
member rnilst complete in order to acquire pension rights .. 

This paragraph gives the definition of worker. In the meaning of the Directive, 
"worker'' covers employees and self-employed persons. It is important to note that 
Regulation (EEC) No 1408/71 already covers self-employed persons. 

This. paragraph defines "posted" workers. A posted worker means a ·worker who is 
posted to work in another Member State and who under the terms of Title II of 
Regulation. (EEC) No .1408/71 continues to be submitted to the legislation of the 
Member State of·origin. The aim is to cover posted workers as far as their cross­
border affiliation to a supplementary pension scheme i~ concerned under the same 
terms of Title ll .of Regulation. (EEC) No 1408/71 relating to the cross-border 
affiliatioh of a posted worker to a statutory scheme. For reasons of coherence, the 

OJ L 225, 12.8.1986, p. 40. 
OJ L 46, 17.2.1997 p. 20. 
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(h) 

(i) 

duration of cross-border affiliation to a supplemeritary pension scheme should be the 
same a8 this allowed by statUtory schemes. See also the commentary on Article 6, 

· . below, for further informatiori on posting tinder Regulation (EEC) No 1408/71. . 

· This Paragraph deals with .the meaning of "Meinber State of origin". In the context of 
the Directive, the Member State of origin is the Member. State where a worker has 
worked immediately prior to the posting and in which ·the supplementaij pension 
scheme o(which he is a member is established. · · · · 

This paragraph defuies ~'host Member State" as tlie Member State to which a worker 
is posted~ · 

CHAPTER ill 

· Measures for. protecting the supplementary pension right$ 
ofworken moving within the European Union 

Article4 

Article- 4 :dews with the. preservation of vested rights of members who cease to make -
contributions to a supplementary pension scheme wheri moving to another Member· State. The . 
aim is that full preservation of vested· rights. is guarBriteed for members who· ceaSe to make 
contributions to a supplementary pension scheme as a -consequence of moving from one 
Member State to another at least to the same extent as for members ceasing to make 
coritnbutionsto the scheme f:)ut remaining within the Member State in question. This provision. · 
reflects a basic principle of Community law, deriving from Article 48 of the Treaty, namely that -
·a worker making use of his or her right of free movement shall not be treat~ less favourably 

. than a worker remaining within the Member State of origin. This means that a worker who . · 
ceases to make contributions to a supplementary perision scheine as a eonsequence of going t~ 
~ork for another employer in anOther Member State should not lose the rights already 
acquired in this scheme which he or she would .have preserved had ·he or she changed employer 
while remaining in the same Member State. - · . · 

. . . . . 

Article 5 

. This Article reCalls a very important principle of Community law, namely the free mov~merit ·of 
capital (Article 73b of the Treaty). Member States must ensure that in all Member States of the 
Europ~-Union benefits under supplementary pension schemes are paid to members of such 
schemes or to therr·dependants (members of their fiunilies or survivors), This principle applie5 
m all cases where .a member .of a supplementary· pension scheme has moved from one: 
Member-State to another, for whatev~ reason. This provision, however, is not intended"'to· · 

-,,/,-Prevent the taxation of benefits in: the .Member. State. in which the supplemeirtaty pension -
scheme is established. · 

'. ,. · . 

. 
'· 
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Article 6 · 

. , 1. Posted workers expect to return to their Member State of origin without a break in the .. 
building-up of their pension rights. Consequently, they and their employers often prefer 
to continue to make contributions to the supplementary pension scheme in the 
Member State of origin during the posting. The aim of the proposal on this specific point 
is to enable this to take p~ and to align the rights of a worker under a supplementary 
pension scheme with the rights which workers have. in relation to statutory social 
security schemes under Regulation (EEC) No 1408/71. 

10 

II 

This reflects the explicit request made by several Member States during the consultation 
. process (see section vn, below). 

Article 14(1)(a) of Regulation (EEC) No 1408/71 provides that a person employed in 
the territory of a Member State by an undertaking to which he or she is· norinally 
attached who is posted by that und~g to the tenitory of another Member State to 
perform work there for that und~ shall continue to be subject to the legislation of 
the Member State of origin, provided that the anticipated duration of that work does not 
exceed one year. By virtue of Article 14(l)(b), this period can be extended by another 
year if the host Member State agtees to it. By virtue of Article 17 of Regulation (EEC) 
No 1408/71, however, two· or more Member States may agree to a posting which lasts 
for more than two years. on the initiative of the Advisory Committee on Social SecuritY 
for Migrant Workers, composed of the social partners and government representatives, 
in 1984 the Administrative Commission on Social Security for Migrant Workers adopted 
Recommendation No 1610

• This ·aims to promote the use of Article 17 in the case of 
. postings of workers with special knowledge or skills, or in order to· meet specific 

objectives of the un~ertaking which employs them, on condition that the worker 
consents. Without saying so explicitly, the Recommendation is aimed particularly at 
workers in multinational companies. 

At the request of the European Commission, a study was carried out in 1995 on the 
practi~ application of these provisions. The results of the study were presented ·during 
the second European Conference on Social Security, held in Crete in October 199511

• 

Even though firm conclusions should be drawn with . caution from this study12
, it 

provides a valual>le picture not only of the number of persons. involved, but also of the 
length of postings between Member States. In fact, the Study showed that in 1994 there 
~ere 53~ 169 postings on the basis of Article 14(I)(a) of Regulation (EEC) No 1408/71 
(t.e. postmgs ofless than one year). . . 

Requests to the host Member State to extend the posting to up to two years, under 
Article 14(l)(b), were very rare: there were only 1 802 cases in .1994. The host 
Member State n~Iy always granted permission for such an extension. The study 
eniphasized in particular that where a longer Period of posting was required from the 
start, an Article 17 agreement was riearly always entered into immediately. Usually, the 

"Recommendation No 16 of 12 December 1984 conceqting the conclusion of agreements 
pursuant to Article 17 of Council Regulation (EEC) No 1408171", OJ C 273, 24.10.1985. 
"The Free Movement of Workers within the European Union: Posting and the perspectives of 
Community Coordination in the context of Regulation (EEC) No 1408171 . ., 
The available statistical informatign on the number of posting was incomplete. Smaller 
Member States with a centralized executive structure had fewer difficulties in producing the 
figures requested titan larger Member States with a decentralized structure. 

9 
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maximum duration of a posting under Article 17 was five years. Between 1988 and 1994 .· 
a total of43 568 agreemerits (l~ 914 of which in 1994 alone) were concluded under· 
Article 17. 

It is envisaged that Article 6 will cover the ~tim number of posted workers wh<;~ 
contribute ~o supplementary pension schemes. The Commission will continue to monitor 
this to ensure that the aims of the Directive are met: Therefore, the Commission's report 
to -the Council· on the application of the Directive, referred to. in Article. 12(3 ), :will also 
examine the application of Articie·t7 of Regulation (EEC) No-1408/71 to ensure that 
Member State administrations allow posted workers who oontribute to supplementary 
pension ~hemes to-make use of the provisions of this Article. · · · 

2: Th~ second paragraph of Article 6 specifies that when contributions contin~e to be m~e · 
by, or on behalf of a worker to a supplementary pension scheine in his or ·her 
Member State of origin, the host Member State shall recognize' this as equivalent to 

; membership of a supplementary pensiol!_ scheme in that State. In these cirCumstances, 
the hoSt Member State will not be able to compel membership of a compulsory Scheme 
established in its territory. · 

This provision is in line with the case-law of the Court of Justiee. lh its judgment in the 
case GUiof3

, the Court held that·- Articles 59 and 60 of the Treaty preclude a 
Member State from requirirtg an undertaking established in another Member State and 
temporarily carrying-out work in the :first.:mentioned Member State to pay employer's 
contnbutions ip respect of loyalty stamps and bad-weather stamps with respect to 
w~rkers .assigned to carry out that work, where that und~ is already liable for .. 
cOmparable contributions, with respect to the·same workers and for .the same period of 
worf!, in the State where it is established. -· . 

Article7 

This Article deals with. taxation aspects of supplementary pension contributions made by 
or on behalf of a posted worker to a comparable pension scheme that is established in the 
Member State of origin. Its scope is limited to . situations where contributions continue to 

_ · ~ be ~de to such schemes in respect of workers who are posted within the terms of Title q 
of RegUlation (EEC)' No 1408/71. The treatment_ that it provides for this .. particular 
category of workers is without prejudice to the need to find a suitable solution to the 
wider_ problem of the taxation of supplementary pensions within the_ Community. 

The purpose of the Article is to remove possible tax disincentives to posting. In order to 
do . this, ·and in acc.ordanee with the existing principles of non-discrimination arid· 
equal treatment established by the Treaty and as interpreted by the . case-law. of the .· 
Court of Justice, the Article provides that the host' Member State s~l give the sam~ tax 
treatment to contributions that are made to an approved (i.e. tax approved) supplementary 
scheme ip ·the Member State of origin a8 it does tQ oontributions th~t are made to a 
comparable approved supplementary scheme that .is ·established in its own territory.- -· 

This Article only applies to the extent-that the host Me~ber.State has taxing rig4ts. It will 
. not, therefore, affect the tax treatment ofpension contributions where· taxing rights remain 

with the Member State of <;>rigin, as may be the case where postings are· of very short 
duration and workers do not therefore become tax resident in the host· Member State .. 

13 Guiot, Case C-27219_4,judgment of28 Man:h 1996, ECR J.;.l905 . 

. 10 

'•! 

! 



Nor does the Article affect the allocation of taxing rights between Member States which is 
carried out by mea.ns of bilateral arrangements. 

The Article applies both to contributions paid by the posted worker and to contributions 
that are paid by another party, such as his or her employer. The tax treatment that it 
provides for includes deductions or credits that are given in relation to pension 
contributions. It also includes taxation, or exemption, of the contributions either in the 
hands of the posted worker or the employer. 

In common With Article 6, this Article only applies where contributions continue to be paid to 
a supplementary pension scheme established in the Member State in which the posted worker 
worked immediately before the start of the posting; In this way it is targeted on genuine cases. 
where a worker wishes to continue to acquire rights during the period of posting under a 

. supplementary pension scheme ofwbich he or she is already a member. 

Article 8 

Members should be adequately informed about their supplementary pension benefit rights. 
They must be given the means to assess the implications as regards their pension if they move 
to a new job in another Member State, and should be provided with complete information 
about the possible alternatives as, for example, the transfer value with which they will be 
credited if they decide to transfer their pension rights (provided that this is possible under the 
scheme concerned), . and the possible agreements existing between Member States, and about 
the pension benefit amount they would receive if their rights were to be preserved within the 
samescmmre. . 

CHAPTER IV 

Final provisions 

Article9 

This Article simply provides for Member States to be able to apply the provisions of Article 6 
to postings that commence on or after the date the DirectiVe comes into force. 

/ · Article 10 

This is a standard provision which is to be found in a nuinber of directives concerning the right 
. of individuals to have recourse tQ the courts. 

/ 

Article 11 

Pursuant · to the Communication of the Commission to ·the Council and the 
EuropeanParliament of 3 May 1995 (COM(95) 162 final) on the role of penalties in 
implementing Community ~ market legislation, the Directive includes a final provision 
on penalties. - · 

11 
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Article 12 

This Article contains the standard provisions coriceming implementation of the Directive. 
Member States must be given a reasOnable period within which to comply with its provisions. · 

· As regards .certain aspects of the Directive, such as the cOnditions governing preServation of· 
aequired rights, the social partners may, in the ~ of soine schemes, jointly: agr~ on and put 
in place the necessary arrangements. In this connection, however, the Member States must 
take all n~ssary measures enabling 'them to guarantee compliance with the Directive. In. an 
effoit to achieve transparency, and in keeping with the spirit of the Treaty on European Union, 
the Member States must make -reference ·to .the Directive in· any measure transposing its . 

. · provisions. As is customary, the Comrlnssion should also draw up a report for submission to 
the Council concerning the application of the Directive and, where appropriate, propose· any 
amendments which may prove necessary. · · 

. ";•· 

. A standard provision whi<;:h states when the Directiv~ comes into force. · 

Article 14 

Article.l4 states that. the Directive is addressed tQ .the Member States. . 

V. JUSTIFICATION OF THE DIRECTIVE. FROM TilE: POINT OF VIEW 
OF SUBSIDIARITY 

This . proposal' meets the two criteria for detemJining ·compliance with the principle of 
subsidiarity, namely necessity and proportionality as provided for. in ArtiCle 3b of the Treaty on 
European Union. - · 

On the one hand, action at Community level is justified from the point of view of the free 
movement of workers. This basic freedom enshrined in the Treaty is one of the (our pillars of 
the single market, as is set out in Article 48. Whilst the statutory social security .rights of 
workerS taking advantage ·of this freedom have been protected since 1958 under Regulations 
for the coordination of the various national security ·schemes, workers' rights under 
sUpplementary pension schemes 'enjoy no protection. It is undeniable· that the loss_ of such 
rights constitutes an obstacle to a worker's free movement. Given their complementary or 
substitutive riature, 6ccupatlonal schemes appear to be the counterpart of statutory social 

· security schemes. However, as has been emphasized in the Commission . Com!nunication · of 
March 1997, "Moder:trizing and 'improving social protection in .the European Union", the. 
current coordination s}'stem for statutory schemes does not seem to be the appropriate system 
for supplementary schemes. -The European Community therefore has a duty to adopt a specific 
~trument suitable for deafuig with the matter of pension rights under supplementary schemes. 

In addition, the use oflegislation-(i.e. legally binding obligations) is clearly appropriate to the 
aim of bring!ng about freedom of movement in practice, where changes to national_laws are 
t:lecessary. In the present case, a_directive is the most appropriate legal instrument and is alsO a 
typical example of the operation of the principle of subsidiarity in that it is restricted to setting . 
out in broad tenns the aims to be achieved by the Member States without going into detail as 
regards the organization and functioning of their .national schemes. The adoption of the -

. . . 
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Single European Act highlighted precisely this need to give greater importance to directives in 
bringing about an "area without internal frontiers". The Directive thus allows the 
Member States !Jllfficient room for manoeuvre, which is just what is needed in view of the 
diversity of supplementary pension schemes. 

VL FINANCIAL CONSEQUENCES-oF THE PROPOSAL 

Member States, pension fund administnttors, employers and other supplementary pensiori fund 
operators should not experience any major difficulties in adapting to the provisions of the new 
proposal for a directive. · 

Through this proposal, the Commission aims to improve the cross-border mobility of 
employed and self-employed persons within the Single Market. The proposal covers the 
preServation of supplementary 'pension rights, cross-border payments of benefits and, as 
regaeds posted workers, the. possibility for contributions to continue to be made to their 
supplementary pension scheme in the State of origin. · 

Article 4 provides for th~ preservation of acquired rights when someone moves to another 
Member State only in the case where; according to the rules· of the pension scheme in 
question, the person would have preserved these rights when moving within the State 
itself As a result, the. Directive does not impose any additional financial responsibility on 
the pension scheme concerned than would have been the case if the person had changed 
jobs within the same Member State. In other words, the rights acquired by the worker at 
the time when he ·or she decided to move to another Member State continue to be 
determined according to the rules of the supplementary perision scheme in. question. If, at 

. that point, the worker has failed to complete the minimum qualifying period, there will be 
no acquired right which can be preserved. In this respect, the worker's situation is no 
different from that of a c9lleague changingjobs to another firm in the same Member State. 

The second pillar of the proposal is the guarantee of the payment of pensions across 
borders. This should not produce any additional financial costs since it simply reflects an 
existing principle of Commu,Uty law, the free movement of capital, as laid down in the 
Treaty in Article 73b. This provision is purely declaratory of existing Community law. 

The third pillar of the proposal concerns workers who are temporarily posted from one . 
Member . State to another. For an indication of the number of postings under . 
Regulation (EEC) No 1408/71, please see the commentary on Article 6, above. It must be 
borne in. mind, hOwever, that only a certain proporti~n of posted workers will be contributing 
to a supplementary pension scheme. In 1990, an estimate was made14 of the total number of 
migrant workers in the European Union (not only posted workers) with supplementary' 
pension rights. 'J1lis estimate arrived at.a figure of256 000 for the then twelve Member States, 
which represented just over ten per cent of the total mimber of migrant workers. Over 50010 
came from the United Kingdom and Ireland. 

As regards workers in international companies, this provision will in part:ICular facilitate the 
posting. of executive and managerial-level staff to another Member State either within the 
company or to a subsidiary. Please see also the commentary on Article 6, above, which 
ex&nines the use of Article 17 of-Regulation (EEC) No 1408/71 and Recommendation 16 
of the Administrative Commissio~ on Social Security for Migrant Workers. 

14 Paper presented to the "International Seminar on the future of supplementary pension schemes in 
the European Community- 1992 and beyond" by J. Jolliffe, University of Bremen. 1990. 
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'Finally, it should be noted that according to this proposal,. Member States are free to limit 
the retroactive effect of this provision on posted workers. 

Even if the. potential tax consequences of the proposal on posting are difficult to predict 
accurately, it is likely that the consequences will not be great, in the light of the follpWing 
observations.· First of all, the Directive does not interfere with bilater81 arrangements to allocate 
taxin8 rights between Member States. It only covers the treatment of continuing Contributions 
to a pension scheme to the extent !}iat the host Member State has taxing rights~ In many cases, 
for example where the posting is for a short period of time, the pOsted worker will remain taX 
resident in the Meinber State of origin and will· continue to , benefit from tax reliefs on 
contributions in that Member State. 

Secondly, the nUDlbe[s of posted workers. with supplementary pension schemes represent a 
very small proportion of the workfol'Cti (please refer to the observations above). 

Furthermore, the· taxation provisions· related to posted workers are Jimited to cases where 
contributions contir)ue to be made to an approved supplementary pension scheme which is 
established· in the Member State in which the_ posted worker worked immediately before ·the 
posting. The precise focus on continuing contributions to a scheme in the Member State of · 
origin· should prevent differences in tax rules from being exploitea for tax avoidance purposes, . 
and will limit the potential revenue effects of the measure . 

. - . ' 

Vll. CONSULTATIONS. UNDERTAKEN 

A meeting betWeen the Commission and representatives of the Member States to discu~s a 
draft proposal was held on 7 March 1997. Twelve Member States subsequently forwarded 
more detailed and technical written comments to the Commission~ Most of these have 
been taken into account in/ the draft proposal. · 

. . 

Member State$ were generally supportive of the broad approach of the proposal, and 
considered that it reflected the views of the Veil High.-level Group, particularly as regards 
the way the principle ofthe preservation of acquired rights is reflected in the draft te~. 

The Social Partners were asked to comment on a draft proposal on 30 April 1997, and 
this was followed up by a seminar held on 26 May 1~97. As regards the-written comments 
of the social partners, the ETUC was very supportive of the proposal. The CEC · 
(Council of European Professional and Managerial Staff) was also. supportive but would 
have liked the proposal to go further~ and,underlined the problem of lorig vesting periods : 
This problem· has -been addressed_ in the Green Paper "Supplementary Pensions in the 
Single_MaJ:~et" 15 presented by the Comniissi<?non lOJune 1997. _ · 

Eurocadres fully supported the draft propoSal, while UNICE also··supported the general-­
approach but expressed some concerns_ about the wording of a number of. provisions. 
Several of their comments· have been taken into account in the current-draft. · 

. The C_EC . and UNICE · specifically requested that the ,proposal . should also address 
t8xation issues. · ~ · · 

IS Supplementary Pensio~ in the Single Market- A Green Paper, 10 iune-1997, COM(97) 283. 
. . . ' . · ... "' · .. ·-· 
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vm. APPLICATION IN THE EEA COUNTRIES 

Free movement of personS is one of the aims and principles of .the Agreement on the 
European Economic Area which came into force on 1 January 1994. Articles 28, 29 and 30 of 
Chapter 1 in Part m (Free Movement of Persons, Services and Capital) deal with freedom of 
movement for workers and self-employed persons. More specifically, Article 29 incorporates 
the principles set out in Article 51 of the EC Treaty in respect of soCial security for. persons 

· exercising their right to free movement. Therefore, if adopted, this proposal for a directive 
should be iitcorporated into ~e ~ on the European Economic Area. 
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Proposal for a· 
COuNClli DIRECTIVE 

. on safeguardingthe supplementary pension fights of employed and self-employed persons . 
. . movin~ Within the Eur~pean Unio~ . . 

\. 

THE COUNCIL OF THE EUROPEAN UNION, 

Having Tegard to the Treaty establiShing- the EurOpean Community, and in particul~ 
. Articles 51 and-235 thereot: · · · · · 

Havingregard to the proposal from theComrnission16
, · 

. ' l . . 

Having regard to the opinion of the European Parliainent17
, 

_ Having re8ard t~ the opinion (;r the Econorilicand Social Co~ttee18 , 

Whereas one of the fundamental freedoms of the Community is_ the &ee movement of persons; 
·_ ._ whereas the Treaty pr6vides that the Council shall, acting unanimously, adopt such measures in 

. the field:ofsocial seciu1ty as are necessary to, provide freedom of movement ofworkers; 

Whereas the soCial. security of workers is·assured by statutory social 'security schemes and by 
. . supplementary Social security scheines; . . 

. Whel:eas the legislation already adopted. by the Council with a, view to protecting. the social 
security rights of workers moving within the Commllllity and of members of their family, arid . 
more particularly Regulations &f:C) No 140817119 and No .57417220 concernorily statut6ry 
pension·schemes; · · · 

Whereas the-European Council meeting in Amsterdam on 16-17 June· 1997 reaffirmed the 
importance it attaches to a properly functioning Single Market a8 an essential element·ofthe 
overall strategy· to promote ·competitiveness, economic gro~ and employmen~ throughout 
-~~- . .·. . 

Whereas to ibis end, m 1ts Resolution on Growih and Employment21, the aforesaid > 
European Council has agreed on concrete action on making max:imtim progress with the final 

· completion of the Single Market: making the rules mote effective, dealing with the main· 
remaining market distortions, · avoiding harmful tax competition, removing the sectoral 

. obstacles tornarlcet.integration and·delivering a· S~e Market .for the-_benefit ?fall citizens; 

16 

' 17 
.OJC .. . 
OJC .. . 

'\ . 

. OJC.:. _ . .. . . · ·-. . . _. 18 -

19 OJ L 149, 5.7.1971, p. 2; Regulation as laSt updated by Regulation (EC) No 118/97 (OJ L 28, 
30.1.1997, p.-1) aDd as last aineildCd by _Regulation (EC) Nol29ot97 (OJ L 176, 4.7.1997, p. 1). 

26 
, OJ L 74, 27.3.1972, ·p. 1; Regulation as laSt upd8ted &y Regulation. (EC) ~o 118/97 

(see. footnote 1_9). . .. .: · .. ···=·. • · 
21 OJ C ~36 of 2 August 1997, p. l. 
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Whereas in. its Recommendation 92/442/EEC of 27 July 1992 on the convergence of social 
protection objectives and policies22 the CoWlcil reconunends, ffi, point i.B.5 (h), that 
Member States should "promote, where necessary, changf.-s to the conditions governing the 
acquisition of pension and, especially, supplementary pension rights with a view to eliminating 
obstacles to the mobility of employed workers"; 

Whereas this objective can be achieved only if supplementary pension rights are afforded 
appropriate protection when a worker moves from one Member State to another; 

Whereas freedom of movement for ·persons, which is one of the cornerstones of the 
Community, is not confined to employed persons but also extends to self-employed persons in 
the framework of the freedom of establishment and the freedom to provide services; 

Whereas, in 'order to enable the right to free movement to be exercised effectively, workers 
should have certain guarantees regarding the preservation of their vested rights deriving from 
supplementary pension schemes; 

Whereas the Member States should take the necessary measures to ensure that benefits under 
supplementaty pension schemes are paid to members and former· members thereof as well as to 
members of their families or their survivors in all Member States, given that all restrictions on 
the free movement of payments and capital are now prohibited under Article 73b of the Treaty; . ' 

Whereas in order to facilitate the exercise of the right to· free movement, national regulations 
should be adjusted in order to enable contributions to continue to be made to an approved 
supplementary pension scheme established in one Member State by or on behalf of workers 
who are posted, for a short duration,. to another Member State; · 

Whereas in this regard the Treaty requires not only the abolition of any discrimination 
based on nationality but also the elimination of any national measure likely to impede or 
render less attractive the exercise by workers of the fundamental freedoms guaranteed by 
the Treaty. as interpreted by the Court of Justice of the· European Communities m 
successive judgments; 

Whereas this Directive in the limited field of.application of posted workers is without 
prejudice to the need to find a suitable solution to the wider problem of the taxation of 
supplementary pensions within the Community; 

Whereas workers exercising their right to free movement should be adequately informed by the · 
managers of supplementary pension schemes, particularly with regard to the choices and 
alternatives available to them; ·· · -

WhereaS this Directive is without prejudice to the appli9ability to supplementary pension 
scheffit'A. of the single market rules and the competition rules of the Treaty; 

Whereas, by reason of the diversity of supplementary social security schemes, the. Community 
should lay down only· a general framework of objectives, leaving the Member States to choose 
freely what measures to adopt to implement those objectives; 

22 OJ L 245, 26.8.1992, p. 49. 
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. Whereas the Member States, in order to attairi these objectives, must ·adjust. their national laws 
· · and, this being the case, a directive iS the appropriate legal instrument; · · · 

. Whereas, in accordance with the principles of subsidiarity and proportionality as set out in· 
Article'3b of the Treaty, the objectives of this Directive cannot be sufficiently achieved by the 
Member-States and can therefore be better achieved by the Community; whereas thisDirective 
limits it~lfto the minimum required for the~attainment of tho~ objectives arid <foes not go 
~yond what i~ necessary for that purpose, · · · 

HAS ADOPTED tms··niRECTIVE:: . 

. CHAPTER'I . 

-.:· " : . .. 
_ObjectiVe and·scope· :: ._ 

. .,- . J,·:. 
.· ... 

Article 1 

The aim of this Directive. is to ensure that appropriate protection is given to rights, whether 
vested· or in the course of ~uisition, of members of supplementary pension schemes who 
move from one Memi>er State to another. . Such protection refers · in particular· to the 
preseri'ati~n of pension· rights under both volu~tary and compUlsory supplementarY pension 
schemes, _with the exception. of schemes already covered by Regulation (EEC) No 1408/71. 

Article 2 

This Directive shall apply to members of supplementary pension schemes who have acquired 
or are in the Pt-ocess of acquiring rights in one or more 'Member States,. and .. to members of 
their families and their survivorit · · · · · 

·~ ... .- ·. 

. · DetiDitions . 
·.' 

Micle3 · 

· : For.t}le'purpose of this Directive: 

(a) . "supplemenUuy pension'' means invalidity, retirement and survivors'-benefits intend~ 
. to supplement or replace those provided in respect of. the· .same contingencies by · 
stav.itory social security schemes; · · · · 

QJ) "supplementary pension scheme" means any occupational· . pension scheme ·and 
oollective. arrangement serving the same . aim,. such· as a group insurance contract, 

. branch or sectoral pay-a,s.;you-go .scheme, funded scheme or pension . promise backed 
by book. r-eseryes, intended to provide a. supplementary' pension. for .employed ·or 
self..employed persons; · · 

-· (c) "approved supplementary pension. scheme"· means a· supplementary pension 
scheme which; in· the: .. Member State in which it·. is established,~ satisfies the 

· conditions required by that Meptber State for the granting of particular ta.X reliefs 
that are ~vailable m relation to .supplementary pension. provision; 
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.(d) . "pension rights" means any benefits to which a scheme member is entitled under a 
supplementary pension seheme~ 

(e) "vested:·pension,.rigttfi&l' m~ any entitlemeJit to.ben.efits ot)tainea aia1 :fuftim.wrlt Of ·. 
the. minimum conditions, in particular of vesting periodS; required by the rules· of a 
supplementary .. pension scheme. "Vesting period11 means any period taken into . 
consideration for admission to a supplementary pension scheme and for the acquisition 
of rights thereunder; 

(f) "Worker'' means an employed or a self-employed person; 

(g) "Posted worker" means a worker who is posted to work in another Member State 
and who under the terms of Title II of Regulation (EEC) No 1408/71 continues to . 
be subject· to the legislation of the Member State of origin, and "posting" shal~ be 
construed accordingly; 

(h) ''Membe, State of origin" means the Member State in. which a worker has worked 
immediately prior. to the posting and in which the supplementary pension scheme of. 
which he is a member is establi~ 

(i) "host Member State" means the Member State to which a worker is posted . 

. CHAPTER.m 

Measures tbr protecting the supplementary pension rights 
of workers moving within the European Union 

Article4 

Member States shall take the necessary m~ to ensure that the vested pension rights of 
supplementary pension scheme members are preserved ·when they move from one 
Member State to another. To this end, Member States shall ensure that fulr preservation of 
vested pension ri~ shall be guaranteed for members in respect of whom contributions are no 
longer being made to a supplementary pension scheme as a consequence of their moving from 
one Member State to another, at least to the same extent as.for members in respect of whom 

· contributions are no longer being made but who remain within the. Member State in question ... 
This Article shall also apply to members of their families and their survivors. 

Articte·s 

Member States shall ensure that, in respect of members of supplementary pension schemes, as 
well as members of their families and their survivors, supplementary pension schemes make full 
payment in. other Member States of all benefits due under such schemes. 
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. Article 6 

1. Member States shall adopt such measures as are necessary to enal?le contributions 
to continue to be made .. to ·a supplementary pension ~che~·e established in the 
Member State of origin by or on behalf of a posted worker who is a member of such 
8cheme during· the period of his.or her. posting to the hosfMember State. 

2. ·Where, pursuant to. paragraph 1, ·contributions continue to be riuide to a 
· supplementary pension scheme in .the · Member State of origin, the ·. hqst · 
. Member State shall . recognize these as equivalent to contributions· .. to a 

supplementary pension :sCheme in the host Member State. 
. . . . r . . 

~;. 

Article 7 

· Where·coptributions continue to be made in acco~dance with Article 6(1) to an approved 
supplementary pension scheme, a host Member State shall, to the eXtent that it has taXing 
rights,. treat such contributions in the same way as it woUld treat contributions paid to· a 
comparable .. approved supplementary pension . scheme established. m the host 
Member State. · 

Article 8 

Member States shall take measures to ensure that managers 9f supplementary penSion schemes 
· provide adequate_ information to scheme members as to their pension rights and .the choices 

which are availableto them under the seheme when they move to another Member State. 
. . . 

. · .:~~- >CliAPTERIV ;:_-·,· 

· Fm8J:p..ovisions · · '• ... 

. ·, .. 
Article9 

Member States may provide that the provisions ofArticle 6:shall aj>ply only to postings that. 
· oommence·on or after the date of entry into force of.this ~ve. : · 

Article 10-

·-<Member States shall introduce into their national legal systems such measures as are. necessaiy 
to enable .all persons who consider themselves Wronged by fiiil.ure to apply the provisions of 

· this Directive to~ pursue their claims ·by judicial process after .possible· recourse ·to other.-. . 
competent authorities. . ·.. . . . . ' . 
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. Membeif ·States· .shall lay down the system of penalties for breaching the national provisions 
adopted ·pmrsuant to this Directive, and shall take all the rneasNFes~ tteeessat<y to e!J.sure that 
those. penalties are applied .. The penalties thus provided for shall be effective, proportionate and 
dissuasive. Member States shall cornrnunica~e the relevant provisions to the Commission not 
later 'than 18 monthS following the·entry into force of this Directive and shall communicate any 
subsequent changes as soon as possible. 

Article 12 

1. Member States shall bring into force the laws, regulations and administrative provisions 
necessary to comply with this Directive not later than 18 months following the date of its 
entry into force, or shall ensure. by that date at the latest that management and labour 
introduce the requisite provisions by way of agreement. Member States shall take all 
necessary. steps to enable themselves at aU times to guarantee the results imposed by this 
Directive. They sha!l i.mrtlediately inform the Commission thereof 

When Member States adopt these provisions, these shall contain a reference t~ this · 
.Directive or shall be accompanied by such reference at the time of their official 
publication. The procedure for such reference shall be adopted by Member States. 

-They shall inform the Coinmission of the national authorities to be contacted r~arding . 
. the application of this Directive. . -· 

2. Not later than two years following the entty into force of this DireCtive, Member States 
shall communicate-to the Commission the text of the provisions of national law which 
they adopt in the field covered by this Directive. 

Member ·States shalf supply, by the same date, a· correlation table showing the 
pre-eXisting national provisions or those which have been introduced in order to comply 
with each provision of this Directive. · 

3. · On the basis of the information $1Jpplied by Member States, the Commission shall draw 
up a report for · sub~ssion to the European Parliament, the Council and the 
Economic and Social Committee, within ·six years of the entry into force of 
this Directive . 

.The report shall deal with the application of this Directive and shall, where· appropriate, 
propose any amendments that may prove necessary. 

Article 13 . 

This Directive shall enter into for~ on the twentieth day following that of its publication in the 
Official Journal of the European Communities. 

2.1 

( 



Article 14 

This Directive is addressed to the Member States. 

Done at Brussels, 

": ··'.-.·· 
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IMPACT ASSESSMENT FORM_ 

THE IMPACT OF THE PROPOSAL ON BUSINESS WITH SPECIAL 
REFERENCE TO SMALL AND MEDIUM-SIZED ENTERPRISES 
(SMEs) 

Title of proposal: Proposal for a Council -Directive on safeguarding the supplementary 
pension rights of employed 8Qd self-employed persons moving within the European Union 

Document reference number: 97003 

1., Taking account of the principle of subsidiarity, why is Community legislation 
necessary in this area and what are its main aims? 

The proposed directive is needed to boost the free movement of persons, since it will 
allow workers to preserve their supplementary pension rights, thus mitigating the current 
deterrent to making use of the right to freedom of movement. 

The impact on business 

The proposed directive has implications for all· companies with links to a supplementary 
pension scheme, i.e. mostly insurance· companies, the various types of retirement and 
pension funds, mutual schemes, cooperative associations, provident institutions, etc . 

. Since company size plays no role, small and medium-sized enterprises are likely to be 
affected, but it is estimated that the number will be fairly limited, oecause the persons 
affected usually work in large companies. · 

The number of firms affected in the Member States varies widely, since supplementary 
pension schemes differ greatly across the European Community. The Uriited Kingdom, the 
Netherland$ and Germany are particularly affected, for example. 

[ J. What will business have to do to comgly with the proposal? 

This directive is addressed to the Member States. The measures to be taken by 
Member States 'will have an unavoidable impact on companies -operating supplementary 
pension schemes since they will have to comply with any national regulations adopted in 
application of the directive. 

23 

,•: 
·i 

.i ·, 
' .. 

'r, 
1 
·i. 

i 
-l 



:-" .· 

A distinction niust be made between the provisions· obligl~g the Member States to take 
measures (Articles 4, 5, 6, 7 and 8) and those which urge or invite Mem.ber States to take 
measures (Article 7 and Article 1), since in the latter instance, of course, companies will 

,only have to take specific measures if Member States decide to improve the situation· or ·' 
where sole responsibility is borne by Member States (Article 7). · 

Given this distinction it is necessary to look .at a ruimber of key· points contained in the· 
directive, not forgetting that pension rights . vary from one Member State to another, 
which means that some Member States~ and consequently the companies operating 
supplementary schemes,- already comply with some of .them. In other· words, given that 
variegated supplementary schemes are· to be found in the various Member States, . the 
changes dictated by the directive will ~iffer from one Member S~a}e to another. 

There are.five.such fey points, viz.: 

1.. Preservation of acquired. rights - Article 4: . 
2. Payment ofbenefits in another Member State- Article 5. 
3. · Preservation of membership in scheme of country of origin - Article 6. 
4. Taxation~ Article 7. 
5. . Righttoinformation- Article 8. · 

1. · .· : Preservation of acquir~ rights 

· Pension fund~ must take measures to· ensure that members preserve their acquired 
·rights when they leave the pension fund, i.e. cease their membership when changing 
their employment or activity. As a rule, Member St~tes already provide - with a few 

. exceptions.:....: for preservation of acquired rights. ' 

. Furthermore, in the case of ,defined-benefit schemes companies must periodically adjust 
the rights to avoid them decreasing in money terms. However, at the moment only Austria 
(book reserves and pension funds), Finland (TEL and registered private schemes), Ireland 
and the United Kingdom have indexation arrangements for former members'. preserved 
Tights. Therefore, . the directive wiU clearly have some legislative impact in the other · 
Member States. 

On the other hand, there will be no tangible legislative impact on defined .. contribution 
schemes, in so far as Member States appear to meet the condition set· out in the directive. . 
Having said that, the AGIRC arid ARRCO ~upplementary schemes in France are based on 
the . pay-as-you-go approach and are'•. not. pre-::-funded, which . allows them to revalue 
. preserved bel}efits on the basis of the. mean trend in their active members' ievel of 
· remuneration . 

. 2. ·Payment of benefits in another Member State 

Companies operating supplementary pension schemes already have the obligation -
pursuant to Article~ 73 et seq. of the Treaty ~ to ensure full payment' in other 
Member States of all benefits due to mobile members or former members. It is essenti~l 

. I that benefits already being paid copt~ue to be provided. , ' 
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3. Continuation of membership in a scheme of country of origin 

Companies will find themselves obliged to preserve a worker's membership of a 
supplementary pension scheme in his Member State of origin when. two conditions are met 
(temporiuy nature and probable return). Article 6 will have a major legislative impact on 
companies. It allows people working for multinationals to remain members of the group 
scheme in their country of origin. 

4. Taxation ·' 

Article 7, which is highly flexible, will not affect companies, since this is a matter for the 
tax authorities. 

5. Right to information 

Article 8 will have an obvious legislative impact on companies. Managers of · 
suj>plementar)'' pension schemes, and companies too, have the obligation to comply with 
transparency measures which Member States have to arrange. Companies are therefore 
duty-bound to provide their members with precise and regular information to allow them 
to make mobility-related decisions in full possession of the facts. This obligation makes it 
necessary to be aware of what members' needs are, and thus to remain in contact with 
them and listen to what they are saying. 

·Finally, this directive will have some impact, mainly legislative, on companies operating 
supplementary pension schemes. Generally speaking, the obligations placed on companies 
will not require a major overhaul of Member States' current national laws, but they 'will 
engender changes in the law and the adoption of much more open behaviour and attitudes 

_ in practice on the part of companies. However, it should be noted that this impact will be 
softened by the general principle of non-retroactivity enshrined in Article 9. 

·~~========~=4.=·=~==m==«=o~n=o_nu_c~~~~~u='=s=~=edp=ro•p=6=~-=l=.~=e~zy==w=h=~==e=?==========dll 

(a) on employment . 

Since this directive helps underpin workers' freedom of movement, the beneficial impact 
on employment is obvious. Workers will not be so h~sitant when it comes to moving to a 
job in another Member State, i.e. at least they will no longer be put off by possible loss of 
their supplementary pension. rights. This allows wotkers to apply for vacancies in other 
Member States, thus increasing their. chances of finding a job more in line with their 
qualifications. The self-employed can also become established in a Member State - or 
more precisely in a·region-:- where there appear to be development opportunities for their 
services. Job supply and demand are therefore much more likely to dovetail, which will 
benefit the employment situation and also contribute to economic and social cohesion 
within the European Union. 
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(/J) on inveStmentandthe creation of new businesses 
~ . - . . . 

Supplementary pension schemes ar~ funded differently in Member States, and the 
financing vehicle (pre-funding,. pay:-as-you-go, accumulation of reserves - i.e. either as 
(i) provisions in the-fonn ofbalance sheet liabilities (bookreserves), or (ii) assets held by a 
pension tund) largely determines the situation in ·each country, especially as· regards 
investment. · 

The pre-funding approach is often used to finance private pensions. This involves 'financial 
management.of capital entailing investments and accumulation of'retums. This approach is 
based · on defined contributions. More commonly adopted by pension schemes and 
insurance companies, it leads to acCumulation of large volumes of capital: especially in 
Member States where this method is. dominant, but even in the other: Member States such 
an approach help~ _increase .capita.l volume. .. · .· 

As for pay-as-you-go schemes,· no reserves are accumulated, apart from those in the form 
of provisions ·for risks. What, is more, France's AGIRC and ARRCO supplementary 
schemes do not use the approach referred to in Article 4 of the proposal for a directive, 
.i.e. under which the preserved rights represent accumulated. !'savings" which can 

· be invested. · -

As for the balance-sheet pnovision- (book reserve) method, it ·differs troin pre-funding 
beca1,1se it does· not· permit the accumulation of assets for investment on the financial · 
markets. Nev~rtheless, ·this approach is financially important given th~t it constitutes a 
consistent source ofself-funding for the company involved. · · 

Financing via a· pensions fund also makes use of the pre-funding method, since the monies· 
saved are reinvested in .the· economy through investment in securities or in the financial 

· markets. Such investments generate a return and the .resultant capital belongs to the 
pension fun~, which can reinvest it. -

(c) on the competitive position of businesses 

This proposal for a directive ·should . not have any major financial repercussions on . 
.. companies. However, if any changes dictated by new. national 'regulations adopted in 

'implementation ofthe directive dO have financial consequences for cmripanies, the impact 
of this cost factor willbe softened by the gradualist approach provided Tor in the directive. 
Any adaptations Member States must make to cemply. with the provisions are likely to '' · 

: have.~an-,impact elsewhere, i.e. on the legislative framework and; above all, in respett·of 
· .. ~··employers', administrators' and· tax authorities' traditional:.perception of ·the·''problems 

" :. · connected \vith Workers leaVing their home couritry in the course of theitworking life. 

· Effective mobility of workers cannot f&il to benefit companies and their productivity level 
. since ·it:. fosters. Jabour market flexibility and the· 'transfer of· skills and experience ··at 
·European level. ·. . . . 

What :is mere, preservation ,of supplementary pt."Ylsion rights ,plays an. und(mi~bie· role· in 
staff motivatiOn. · -~ · 
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The propOsal for a d.irective makes no distinction on the basis of company size, which 
means that no specific measures for SMEs are. included. However, since few SI\1Es have 
supple~entary pension schemes, they will be only very marginally affected. 

Consultation 

· 6. Li..v the organisations which lrave been consulted about the proposal and outline 
their main views 

The Commission has consulted Member States, social partners and representatives of 
suppl~mentary pension schemes. 

Member States were generally supportive of the broad approach of the proposal since it 
reflected the views of the High Level Panel on free movement (chaired by Mrs Veil) and . 
the main principles of the Treaty. 

As regards the. social partpers, the ETUC was very supportive of the proposal and 
considered that it should be a first.step to removing obstacles to free moveme~t. 

The CEC (Council of European Professional and Managerial Staff) was also supportive 
but would have liked the proposal to go .further, and tmderlined the problem of long 
vesting periods . This problem has been addressed in the Green Paper "Supplementary . 
Pensions in the Single Market"23 presented by the Commission on 10 June 1997. 

Eurocadres fully supported the draft proposal, while UNICE also ·approved the general 
.approach but expressed some concerns about the wording of a number of provisions. 
Association Europe and Enterprises fully supported the Commission's proposal. Several 
of their comments have been taken into account in the current draft. For example, under 
Article 11 there is the possibility· for social partners,. to jointly agree on and put in place · 
the neeessary arrangements ·in order to comply with the provisions of the directive. The 
CEC and UNICE specifically· requested dult the proposal should . also . address taxation 
issues. Articl~ 7 reflects these concerns. 

Supplementary pension schemes representatives (EFRP) strongly supported the approach 
of taking ·account of the findiltgs of the High Level Panel. 

23 
Supplementary Pensions in the Single Market -A Green Paper .. 1 0 June 1997, COM(97) 283. 
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