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EXPLANATORY MEMORANDUM

GENERAL L

Backgrmmd

Breaches of the nrmcmle of free movement of goods

The free movement of noods is - one of the fundamental principles of. the

" European Community;-it is contained in Articlé 7a of the Treaty and is guaranteed in

parttcular by Member gtates eomplrance wrth Artlcles 30 to 36 of the Treaty

Bnth cm7ens and hnsmesses can see the resultme heneﬁts every day. But they are
also partlcularly sensitive 1o the malfunctlons Wthh may subslst or suddenly
become apparent. - -

Various examples have shown that there can be g,rave breaches of the prmmple of

- free movement of goods. Such mﬁms,ements may take a variety of forms, but the

most spectacular are certainly the abrupt and unjustified prohibition on imports of
products from other Member States, or the prevention of such products from moving
or-even their deéstruction. Infringements may seriously disrupt the proper functioning
of the internal market and inflict indisputable damage on busmesses which must be -
rectified as soon as possrble

~ The (‘ommumty must have an eﬁ'ectlve ‘means of deahng thh such’ serious
,mfrmgements if it is not to be criticized for failing to ensure.real protection for

the rights of individuais and allowing one of the’ fundamentai principles of the
Commumty to be endangered But the present means of action do not necessarily
enable certain recurrent breaches of Commumty law to be rectified with the

reqursrte speed

The means of action: whlch exist at Commumty level ' - -

‘ The pr'esent methods of dealing w_ith breaches of Cornmuni_ty law fall into

two categories: (i) individuals may enforce their rights before the national courts,
and (ii) the Commission and/or a Member State may bring an action before the
Court of Justice under the mfrmgements proceedmgs (fallure to fulﬁl an obhbatlon) '
(Articles 169 and 170) ’

Despnte the fact that rhe C ommlssron encouraées action betore the national courts, it
has to acknowledge the large number of complaints which it receives itself and which

request it to initiate infringement proceedings. [ndividuals are therefore coniinuiny 10

use their legitimate right of repor ting mfnn,gements of Commumty law which are
demmental to them _ :

A »

Thie procedure establishing failure .te fulfil an obligation consists of two phases, first
the pre-litigation-procedure (letter of formal warning and Reasoned Opinion),. and

-second the litigation process (action and proceedings before theé Court). The

procedure may be lengthy, before the Court of Justtce ]udgment estabhshmg, the °
farlure to fulﬁl obllgatlon is dehvered



The request of the Amsterdam European Council -

‘At its meeting on 16and 17 June, the Amsterdam European Council, in its:
conclusions on the action plan for the single market, requested the Commission
“to examine ways and means of guaranteeing in an effective manner the free

movement of goods” including the . possibility of imposing sanctions on the
Member States, and to. “submit relevant proposals before its next meeting in .

December 1997”. The present proposal is a response to these terms of reference, but

the Commission has ensured that it can be adapted, if necessary and at the

appropriate time, to the other freedoms of the internal market, and to other fields of
- Community law.

Proposal for a Regulationvcreating a Commission intervention mechanism

While the acceleration of the Commission’s internal treatment of the Article 169
pre-litigation procedure is an appreciable improvement, and even if Article 186 of the
Treaty is applied, the application for a declaration in infringement proceedings is still
unsuitable for reacting efficiently to certain serious breaches of the principle of the
free movement of goods which need to be rectified urgently. The litigation process
remains lengthy, with a minimum of two years elapsing before the judgment
establishing the infringement is delivered. In the intervening period, no legally
binding instrument will be available partlcularly to help economic operators enforce
their rights quickly and effectively as part of the means of redress prowded by the
Member btates ,

The Commission is therefore proposing the adoption of a Regulation creating a
specific Commission intervention mechanism so that certain obstacles to the free
movement of goods are rectified rapldly :

Under this mechanism, the Commission would request the Member State concerned,

by means of a decision, to take the measures necessary to bring to an end a clear and
unmistakable obstacle to the free movement of goods within the meaning of
Articles 30 to 36 of the Treaty. The power given to the Commission wouid- be
confined to certain cases for which rapid action is necessary.

The creation of such a mechanism would bring clear advantages as compared with
the present situation. A Decision taken by the Commission would produce immediate
' legai effects for individuals in ihe national legal systems

Unlike the Reasoned Opmlon in the Article 169 precedure, which is only one phase
in the process in which the Court of Justice is required to establish an infringement,
individuals could have the Decision rapidly enforced before the national courts and
could, under the ways and means of national redress, obtain provisional measures,
combined with penaity payments or fines, to prevent extension or aggravation of the
obstacie, to end the alleged infringement and, if appropriate, achieve compensanon
for the loss suffered.

The Comrmssmn considers that the Decision it takes wnll therefore cornsti tet_e a useful
~ basis which individuals can invoke in their national legal systems so that effective,
- proportionate and deterrent sanctions can be imposed. The advantage of creating this
~ mechanism will be that it encourages individuals to bring aciions before the

L F



ime

natlonal courts by g1v1ng them the ‘means’ to obtam sanctlons rapldly and atthe
appropnate time. e

7. Where the Member State concemed does not comply with the Commrssron s -
. decision, an intervention mechanism, in line with the second part of . the
Amsterdam Mandate, could -be envisaged, which would take the form of penalty
payments or fines'to be established by the Commission at the end of the period laid

down for comphance with the Commission. Decrsron o : B

However, it *was consndered vmappropnate to-go any ﬁjrther.as of now in this
direction, since a penalty ‘payment intervention’ mechanism of this type would
constrtute a first in (‘ommumty law which needs to be exammed in greater depth. .

-8 It was therefore judged preferable to use as an example the procedure set out in

' thie Treaty regarding State aids (Article 93), the first -part of which is :a decision

~ with effects similar to those in the decision provided for in the proposal for a
régulation. The second part consists of an accelerated procedure for referral to the
Court of Justlce facrlrtated by the removal of the pre—contentrous sta,g.,e

9. In this perspectlve the present proposal enwsages that where the Member State

does not comply with the Commission’s décision within the given period,

the Commission will - immediately refer the matter to the Court of Justice .

- under Article 169 of the EC Treaty w1thm the very short deadlines set out m‘
the Regulatron )

10, _ln deciding "to propose the creation of a specrﬁc intervention mechanism, thc;
~ Commission has taken into consideration, in addition to the’ terms of reference’ laid
down by the Amsterdam European Councnl the followmg, pomts '

‘ (a) the fact that the intervention mechamsm should apply only to very speerﬁc ‘
) situations, it is therefore limited to serious infringements of the- free movement -
~of goods, which can cause the Commrssron to intervene;

. (b) the exﬁectatlons of mdrvrduals_and in particular of busrnesses: given the gravity -
-" of the obstacles to trade concerned, these individuals suffer. very-serious losses
which requiré the European Commumty and the Member States to take the

| necessary measures; | : :

(c) the fact that Commumty law does not provide appropriate means for puttmg an
end to certain types of obstacles to the free movement ot goods with the '
eﬁectweness and urgency requ1red - :

E (d) the safeg,uardmg, 3 of the. mstatutlonal balance estabhshed by the Treaty

Legal basrs ' o
11. Conferring on the Commission the power to take a Decision requesting 2
Member Staie to take rapid and appropriate measures to remove an cbstacle to trade

. is necessary if one of the objectives of the Commurity is to be attained, namely.the
free movement of goods, as contained in. Article 7a of the Treaty and therefore
the proper functioning of the internal market. However, the procedures provided
under Articles 169 and 186 of the Treaty are not sultabi for removing this obsiacle in
due time. o S i
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Besides, conferral' of this 'poWer' is not, directly or indirectly, associated with -
harmonization, within the meaning of Article 100a of the Treaty. The purpose of the .

*'Regulation is action by the Commission which does not call into question the laws,
- regulations and administrative provisions of the Member States as such. - ‘

Accordingly, since the Treaty has not provided the powers of action so that the
Commission is given such a right of intervention, the Commission considers that the
only appropriate legal basis for this purpose would be Article 235.

The proposal takes the form of a Regulation.

. JUSTIFICATION FOR THE PROPOSAL IN THE LIGHT OF THE
‘ PRINCIPLE OF PROPORTIONALITY

- What are the objectives of the proposed measure in relation to the obligations
incumbent on the Community? ‘

12. The objectives of the measure are to ensure rapid restoration of the free_ movement
of goods when it is impeded in such a way as to seriously disrupt the proper
functioning of the internal market. This measure is in keeping with the strategic
objective of guaranieeing the advantages of the internel market and its cohesion,

Boes the propesed meaéwre\ fall within the Community’s sole field of
competence or within a field of competeace shared with the Member States?

- 13. The measure in question falls within the Community’s sole field of cdmpetencet '

compliance with the principle of the free movement of goods.
Are the means of Community interventicn proportionate to the objectives?

14, Yes, since the proposed instrument is confined to clear and unmistakable obstacles to
~+ the free movement of goods, within the meaning of Articles 30 to 36 of the T reaty,
which seriously disrupt the functioning of the internal market, inflict serious losses on
businesses and require immediate intervention. These are consequenily special
situations to which the appropriate response is specific means of action. The
proportionality of the proposed mechanism is therefore based essentially on the speed

and the binding force of the Commission’s nmewentlcm in resronse to the situations

described above.
1] EXAMINATION OF THE PROVISIONS OF THE FROPOSAL
Article 1
15. This Article restﬁctively déﬁneé the scope of the proposed Regu!at'ion.‘
The Reg,uiétieﬁ applies only o obstacles. to the free mévemam of goods, wi ténm the

meanmg of Articles 30 to 36 of the Treaty, and does so under the application of
primary and secondary Iegestatuon
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The obstacles must originate in an act or failure to.act of a Member State. Failure to
act exists when the Member State concerned refrains from implementing any beneral*

‘or partlcular measure, necessary and proportionate to.stop actions taken by prrvate

= _individuals. It is clear that the evaluation of cases of inaction does. not affect the

16.

- — the existence of a grave disruption of the free movement of goods; -

exercise of fundamental rights, recognized in national legal systems, such as the right-
to strike, nghts which are not as such affected by Commumty law. In its evaluation,

_and, case by case, the Commission will assess whether the Member State

has implemented the measures available to it under its legal system for safeguarding
the free movement of goods W1thout aﬁ'ectmg the exermse “of fundamental
nghts concemed :

A Three cumulative conditions must also exist: -

— this disruption must cause serious loss to the individuals affected,;

— and lastly, immediate mterventlon is required in order to prevent any contmuatlon

' extensron or aggravation of the dlsruptron or Ioss ; : '
The most typrcal cases of the type of obstacle covered by the Regulatron mq,ht be
the following: .- : .

e the untimely and unjustlﬁed prohrbmon on the importation of products from other
' Member States; . \ -r

’

e measures abruptly introducing or remtroducmg import- formahtres e.g. permrts or 4'
techmcal certificates;

e the destruction of large quantmes of products from other Member States for
example, on the roads in shopping centres or in warehouses

e the prevention, of products from moving so that they are unable to gain access to
the national territory or to move on that territory: for example, blocking of means -
of transport at borders, on motorways, in ports or in airports. -

Article 2 -

Amcle 2 describes the pnncxple of the Commrssron intervention mechamsm This
mechamsm is based on: : '

(a) the. Commrssron estabhs‘ung the existence of obstacles to trade which satrsfy.

the condmons in Article 1 of the draft Regulafron

(b) the Commtssron takmg, a Decrslon wrth bmdmg }egal eﬂ'ects

(© the Member States bemg obhg,ed to take necessary and proportlonate measures - \

Mthm a time-limit ﬁxed by the (‘Ommlssmn

Amcle 2 contains an obhgat'on for the Commission to take 2 Decision once it has
established the existence of an obstacle to trade which sattsﬁes the conditions i in.

. Article 1 of the draﬁ Reg,ulatlon



18.

The Commission Decision produces immediate legally binding effects in the national
legal system. The individuals affected by the obstacle concerned will be abie tc

invokethe Decision rapidly before the national authorities responsrble in particular‘

the courts.

They will thus be able to obtain, wiihin the ways and means of the national “redress

_provisional measures coupled,. if appropriate, with penalty payments or fines, to

prevent any extension or aggravation of the consequences of the obstacle concerned,

- to remove the obstacle, or to achieve eompensation for the loss suffered.

19.

20.

22

Smce this is a Decision under Article 189 of the Treaty, proceedings for anfiulment
will be possrble under Article 173.

Similarly the powers of the Court of Justice defined by Article 169 are fully
respected; under Article 2 of the draft Regulation, the Commission’s intervention is
conceived as a mechanism to be implemented outside the infringement proceedings
(establishing failure to fulfil an obligation) provided for in Article 169. '

Artlcle 3

Article 3 describes _the procedure that the Commission must follow to take

‘the Decision.

The rights of defence of the Member State concerned will be respected in so far as
the Commission has to give it an opportunity to make known its point of view before -

it takes the Decision. To this end, any means may be used, including bilateral
meetings with the Commission. :

‘In view of the criteria of urgency and efficacy which typify the intervention

mechanism laid down by the draft Regulation, binding time-limits for action or
reaction are laid down for both the Member State concerned and the Commission.

* Article 4

Article 4 lays down the extremely short and strict time-fimits after which, if the

Member State does not comply with the Commission Decision within the period laid

down, the Commission can refer the matter rapidly to the Court of Justice. Such.

referral will have to take place. in accordance with the conditions laid down in
Article 169 of the Treaty.

Articles 5and 6

Article 5 defines the obligation for the Commission to publish the Decision that
it takes under Article 2 and to transmit the text to any interested parties which
SO request.

Article 6 lays down the date on which the Regulation enters into force.
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Proposal fora
COUNCIL REGULATION (EC) ,
creating a mechanism whereby the Comimission can intervene
in order to remove certain obstacles to trade

‘ THE COUNCIL OF THE EUROPEAN UNION

Havmg regard to the Treaty estabhshmg the European (‘ommumty, and in partrcular :

1.

Article 235 thereof
‘Havmg regard to the proposal from the Commission?,
'Having r_egard to the opinion of t_he European Parhament2,

‘Whereas in its conclusions the Amsterdam European Council of 16 and

17 June 1997 mvrted the' Commission to examine ways and means of guaranteeing -
in an effective manner the free movement of goods, including the possibility of
1mposmg sanctrons and requested the Commrssron to submit relevant proposals

Whereas as provrded for in Artlcle 7a of the Treaty, the Internal Market comprlses

_ah area without internal frontiers in which, in particular, the free movement of g goods
 is eénsured in accordance with the provisions of Articles 30 to 36 of the Treaty;

Whereas breaches of this principle, such as occur when products originating in other.
Member States are prevented from moving or destroyed, .or their importation

~ abruptly suspended ‘without justification, may cause grave disruption to the proper

pperation of the Internal Market and inflict very serious: losses on the individuals

: aﬁ'ected while the procedures provided under Articles 169 and 186 of the Treaty
are not capable of ensunng that such breaches are remedled in due trme

Whereas such breaches-may result not only from the action but also from inaction

on the part of a Member State; whereas this.is the case, in particular, where the
action is taken by private individuals and the Member State fails to implement any

‘necessary and proportionat¢ measure available to ‘it for safeguarding the free

movement of goods without affectmg the exercise of fundamental rights recogmzed ‘
undet natronal law; : . _ _ o

: Whereas in the absence of lmmedrate mterventron there is a risk that the disruption . '

or loss in. questlon will contmue, increase or mtenstfy whereas there may be a

: breakdown in trade and the contractual relatrons which underlieit; .- . -

Whereas in addmon this type of srtuatron may ca]l mto questron thc achlevements
and the credlbrhty of the lnte'nal Market ‘ . :

2
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Whereas Community law offers no adequate means for putting an end to su:sh
obstacles with the necessary efficiency and urgency and whereas m]uud partics hcwe ,
no appropnate instrument to rely on in defendmg their rights; :

Whereas the Comrmssion should be able to intervene with the Member State
concerned by way of decision in order that it speedily and effectively corrects -
the aforementibned breaches of ‘the principle of free movement of goods, and

~ individuals can defend their rights within the nqtlonal legal system;

Whereas, if the Membgr State concemed fails to comply with its decision,. the
Commission should be in a position speedily to refer the case to the Court of Justice
pursuant to Article 169 of the Treaty, whereas, to this end, strict time-limits must be

_ prov1ded for the pre-litigation phase of the procedure;

Whereas the Treaty provides for no powers, othei than those in Article 235 of the

Treaty, for the adoption of this Regulation,

HAS ADOPTED THIS REGULATION:

Article 1

This Regulation shall apply to clear, unmistakable and unjustified obstacles to the
free movément of goods, within the meaning of Articles 30 to 36 of the Treaty,
originating in an action or inaction on the part of a Member State, which:

- lead to serious disruption of the free movement of goods; and
- cause serious loss to the individuals affected; and -

- require immediate action in order. to prevent any continuation, increase or
intensification of the disruption or loss in question.’

Inaction within the meaning of this Regulation exists when a Member State, in the -
presence of actions taken by private indiyiduals, fails to implement any necessary
and proportionate measure available to it for safegnarding the free movement of -

. goods without adversely affecting the exercise of fundamental rights recogmzed

under national law.

 Article 2

* Where the Commission establishes the existence in a Member State of obstacles within the

meaning of Article 1, it shall address a decision to the Member State directing it to take
the necessary and proportionate measures to remove the said obstacles w1thm a period
- which it Qhall fix. ,

1.

" Article 3

The Commission shall open the procedure provided for in thi§ Article not later than
five dayq following the day on which it becomes fully apprised of all the facts

concermng the obstacles.



2. Before adopting the decision provided for in Article 2, the Commission shall give
the Member State concerned an opportunity to make known its point of view within
- a period which it shall fix with reference to the urgency of the case, and which shall
~ in any event comprtse between three and five working days from the day on whrch :
the Commission raises the issue wrth that Member State. -

3.  The Commission shall adopt the dec1S1on referred to in Article 2 as soon as possrble
= _and not later than ten days followmg the exprry of the penod provided for in
paragraph 2. - : ‘
. Article4 - '
1. Where a Member State to whrch a decrsron is addressed fails to comply with. it

within the prescribed penod the Commission shall. rmmedrately put it on notice to
. submrt its observatrons within three days '

2. Where the obstacle corttinues aﬂer the expiry of the period of three days mentiorted
in paragraph 1, the Commission shall immediately issue a Reasoned Opinion callmg
upon the Member State to comp]y with it within three days )

3 Where by the end of the period- referred to in paragraph 2, the\Member State has
not complied with the Reasonéd Opinion, the Commrssron may institute proceedmg,s -
before the Court of Justrce :

Article 5

" The Commission shall _publish in the Official ]ournal of the I rlropean C ommunmés,» :

decisions which it adopts pursuant to Article 2 and shall 1mmed1ately transmrt the text to

' any mterested party whrch SO requests ' :

' Article-6' '

This Regulation shall enter into force on the twentieth day followmg, that ot its pubhcatton
in the ()ﬁictal Joumal of the E uropean ( ommunmes

| - This Regu]atron shall be bmdrng ) rts entlrety and drrectly apphcable in all
Member States. : v .

" Done at Bru_ssels, - o o - * For the Council - '
Co T . The President
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