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* EXPLANATORY MEMORANDUM

1. Purpose of this proposal

—

This proposal for a dlrectwe seeks to amend the Commission proposal settmg, up a Securltres '
) Commrttee as weli as Councrl Directive 93/6/EEC of 15 March 1993 on- the cap1tal adeqﬂacy .
“of mvestment firms and credit 1nst1tut10ns' (heremafter referred to as the "Capital Adequacy
Drrectwe") and Council Directive 93/22/EEC of 10 May 1993 on investment services in the -
securities ﬁeld2 (heremafter referred to as the "Investment Services Directive") in order to
adapt their provrsrons o as to.set. up a Securmes Committee, transfer to the Commxssmn ,
assisted by that Commrttee the 1mplementmg powers envrsaged in Artlcles 10 and 29 of those
Dll’CCthCS and amend the mformatlon and notlﬁcatron arrangements prov1ded for m the.
g Dlrectrves o o T S s

2. ﬁackground

- l"he Commtssxons proposals for the Capital Adequacy3 and lnvestment Servrces Drrecttves“
envrsaged the creatlon of a commitiee to assist the Comm1ssron in the exerc1se of certain
. 1mplementmg powers under. those dlrectlves mamly with a view to keepmg the texts up to

date and adaptmg them to technlcal progress '

' Commrttees witha s1mrlar role ex1st in the banking sector the Bankmg Advrsory Comm1ttee
_ and in the insurance sector, the Insurance Committee. - S

~ 10JNoL 141, 11.6.1993, p:1.
20) No L 141, 11.6.1993, p.27.
~ 30J No C 152, 21.6.1990, p.6 and OJ No C 50, 25.2.1992, p.5.’

40 No € 43,22.2.1989, p.7 and OF No C 42, 22.2.1990, p.7. .



When the Council adopted common positions on the Capital Adequacy and Investment
Services Diréctivcs, and subseqhently adopted the said Directives definitively,-it decided to
split the contents of the proposal, putting to one side the provisions of the Commission
proposals establishing the- commlttee and to retain for 1tse1f on a provisional basis the relevant
implementing powers. This: was clearly mtended to be a temporary arrangement "pending
adoption of a further directive". ' In the meantime the Council and the Commission were
A agreed that the: Commission proposal to set up a Securities Committee remamed on the table
- (pursuant to the doctrine of ' sphttmg") '

The Commission con51ders that its initial -proposal to set up a committeé fo exercise :
implementing powers under the Capital Adequacy .and Investment Services Dlrectlves,
'formally remains on the table in accordance with the doctrine of splitting. The Commission
nevertheless believes that there are a number of factors Wthh now justify the presentation of a
'proposal amendmg, under Article 189A, the proposal on the establishment of the Securities
Committee that remains on the table before the Council and the Parliament.

Firstly, it is necessary to adapt the information and notification arrangements on. certain
technical matters put in place by certain provisions of the Capital Adequacy and Investment
Services Directives. ' ’

Secondly, this dossier was considered in the past in the context of the cooperation procédure.
With the entry into force of the codecision procedure the proposal for a directive setting up the
_ Securities Committee will have to be adopted jointly by Parliament and the Council.

The Capital Adequacy and Investment Services Directives were adopted in 1993 and will -
enter into force on 1 January 1996. In the interests of clear legal drafting the most appropriate
approach is to formally amend those Directives replacing the articles provisionally reserving
1mplement1ng powers to the Council with new articles establishing the Securities Committee

and giving the Comrmsswn assxsted by the Committee the responsibility for exermsmg those
powers.



vy

'Fmally, a Modus V1vend1 was concluded in December, 1994 between the Parllarnent the.
,-Councrl and the Commrssxon concermng 1mplement1ng measures under acts adopted m" -
“accordance with the ‘procedure laid down in Article 189B of the Treaty. Followmg this
' rmportant inter-institutional agreement both the Commission and the Councrl are of the ‘view

that this i is now a favourable moment to seek to make progress on the creatlon of the Secuntres L

. Commlttee

The Commrssron proposal is mtended to put an end to the temporary arrangements put 1n;

- place in the Capltal Adequacy and Investment Servnces Drrectlves

The proposal also glves the new Commrttee the role of actrng as a drscussron forum for any :

L questron relatmg to the secuntres markets drrectlves
g 3'. Comments‘(')n- indi_vidual articles
- Arti'cle 1 o

-Artrcle 1 of the proposal replaces Artlcle 10 of the Caprtal Adequacy Dlrectrve by three new
'artrcles (10 10a and lOb) The new Article 10 lrsts exactly the same areas ‘in whlch ‘the

Commrssron w1ll ‘exercise 1mplement1ng/updatmg powers as appeared in. the former :

'Artlcle 10

Article IOa, paragraph 1. creates the new Secuntles Comm1ttee to- be made up of .

‘representatrves of the Member States ‘and to - be charred by the ” Commrssron These
arrangements are identical to those establrshed for exarnple in the Insurance Committee.

The. comttology procedure set out in paragraph 2 is Procedure III 'variant (a) under the 1987
.Comrtology Decision. This is-the form of regulatory committee- whrch the Commrssron has
: con51stently proposed as bemg the most approprrate in the area of ﬁnanclal services. " o

. Article 10bis con'cerned wrth the_ Com_mlttee's roleasa general discussion forum.

 Article 2

ArtiCle_ 2 replaces .Article 29 of tlle'*Investrnent Services Directive with three"new articles;‘. :

. These new articles fulﬁl exactly the same function for the Investment Servrces Drrectrve as the
,' new artlcles mcorporated in the Capltal Adequacy Dlrectlve

-

b The llst of areas for the exercrse of 1mplement1ng/updatmg powers is exactly the same as m N

the prevrous Artrcle 29



e

“The oni-y difference is that in the interests of legislative clarity, the new Article 29a(1) refers
back to the fact that the Securities Committee was created in Article 10a of the Capital
‘Adequacy Directive, that Directive being the earlier text. '

' Article 3

: ThlS article amends Article 7(1) of the Investment Services Dxrectlve whlch is part of Title I -
of that Directive dealmg with relations with third countries.

The corresponding provisions of the banking and insurance directives provide that Member
States shall inform the Commission of the creation or the takeover of Community
,undertakmgs by  third country interests. The. Commission in turn mforms the relevant -
Committees. '

The Investment Services Directive created a temporary Commission/Council arrangement.
However, the Securities Committee that has now been established can; as in the other financial

services areas, become the channel for keeping the Member States informed.
Article 4

" This article similarly modifies the information notification arrangements on certain technical :
. matters put in place by the Capital Adequacy Directive pending the creation of the Securities:
~Committee. ‘ ' |



~ Directive .../.../[EC of the :EUropean Parliament and of the Cou'nci_l '

amendmg Councll Dlrectlve 93/6/EEC of 15 March 1993 on the capltal adequacy of
" investment firms and credlt mstltutlons and Councrl Dlrectlve 93/22/EEC of 10 May
: 1993 on mvestment services in the securltles field

. THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN - o
o UNION ' "

Havmg regard to the Treaty establlshmg the European Commumty, and in pamcular the' L
first and. thlrd sentences Of Amcle 57(2) thereof A

Having regard to the pro'posal ‘from the ‘C'omr_nis_sion!,

A-ctin-g in 'accordance with the procedure r‘eferred to in Article 189b of the Treaty2

» Whereas Councﬂ Dlrectlve 93/6/EEC on the capital adequacy of mvestment firms and
: credxt mstltutlons3 and Counc11 Dlrectlve 93/22/EEC on mvestment services in the _
securities ﬁeld4 were adopted on 15 March 1993 and 10 May 1993 respectlvely, ,

Whereas unplementmg rmeasures ‘are necessary for the’ apphcatlon of Counc11 Dlrectlves-
" on secuntres, securities markets and securities mtermedlanes partlcularly in v1ew Of the
" need to adapt the Drrectlves to new developments in the ﬁnanclal sector;

.Whereas in Artlcle 10 of Dlrectlve 93/6/EEC and in Artrcle 29 of Drrectlve 93/22/EEC

" the Councll retamed for ltself the powers to adopt 1mplementmg measures pendmg the -

'adoptlon of a subsequent act desrgned to enable the Commmswn to’ exercme those
, -powers, | o ‘ ' ' '

'OJNoClSZ 21.6.1990, p6and0JNoC50 2521992 p- 5; OYNo C43, 2221989 p7andOJNoC :
| 42,222.1990,pT;and. ... . , , o

2
- '30JNo L'141,11.6.1993,p.1. -

40INoL 141,11.6.1993,p27. " -



Whereas, in accordance with the provisions of Article 145, third indent of the Treaty, the
Council confers on the Commission powers for the lmplementation of the rules Wthh the
Councxl lays down, ' '

Whereas, on.its second reading of the proposals for the directives on capital adequacy
and investment services the European Parliament had called for those powers to be
-conferred on the Commission;

'.Whereas it'is necessary. for this purpose to establish a Securities Committee to assist the
Commission in these areas; '

Whereas it is appropriate that implementing measur_es.shaill' be taken in accordance with
- the- procedure laid down in Article 2, procedure I, variant (a), of Council Deci'siOn";.
87/373/EEC of 13 July 1987 laying’ down " the procedures for the exercise of -
- implementing powers conferred on the Commissions; '

Whereas Directives 93/6/EEC and 93/22/EEC should therefore be amended; - the
aforementioned ‘Articles 10 and 29 being replaced by new articles establishing the .
Securities. Committee and giving the Commission, assisted by that Committee, '

responsibility for'adapting the said Directives to technical progress;

Whereas the creatlon of the Secunties Committee necessitates. a number of other'
amendments to Directives 93/6/EEC and 93/22/EEC in order to modify certain of their
provisions put in place pending the establishment of the said Committee; ‘

Whereas the examination of matters concerning securities, securities markets and- -

securities mtermedlarles makes the exchange of views between the competent authorities - -

and' the Commission desirable; whereas it is appropriate to entrust this task also to the
Secuntles Committee, -

HAVE ADOPTED THIS DIRECTIVE: -

50J No L 197, 18.7.1987, p.33.



Arice1
Arllclc l()of Dl reetlvc 93/6/EECls 'hercby replaccd by the folloymg three artlcles
R TR TU RS ".‘-.A.ﬁide w PP R
The techmcal adaptatlons to be-made to this’ Dlrectrve in the followmg areas shall”be
adopted in accordance w1th the procedure laid down i in Artrcle 10a::

e clarrﬁcatton of the deﬁmttons in Artlcle 2 in order to ensure umform apphcatlon of o
) B thlS Dtrectrve throughout the Communlty,

Ly 5 clanﬁcatron of the deﬁmtlons in Artlcle 2 to take account of developments on‘\'

fmancral markets,

— alteratton of the amounts of mltlal capltal prescrlbed in Arttcle 3 and the amount _.
'l referred to m Artrcle 4(6) to take account . of developments in the economrc and' '
: monetary ﬁeld S ! ‘ s

i — the ahgnment of termmology on and the frammg of deﬁmtrons in accordance w1th* AT e

subsequent acts on 1nst1tut10ns and related matters '

Artlcle 10a

1 The Comm1ss10n shall be assrsted by a Secuntles Comm1ttee herelnaﬂ:er in thls .

Artlcle referred to as the 'Commrttee composed of representatlves of the Member States, :
and chalred by a representatlve of the Comrmssmn o

2 The representatrve of the Commrssron shall submlt to the Comm1ttee a draﬂ of the :

measures to be taken. The Commlttee shall deliver its oplmon on the draft within a ttme U

- limit ‘which the Chamnan may lay down accordmg to the urgency. of the matter The
‘ oplmon shall be delrvered by the majonty laid down in Article 148(2) of the Treaty in the -

~ case of decrslons wh1ch the Councll is requlred to adopt on a proposa_l from - the_;» -

Commrssmn ‘The votes of the representatrves of the Member States in the Comrmttee :

- shall be: welghted as lald down in that Arttcle The Chatrman shall not vote

The Comrmssmn shall adopt the " measures enwsaged if they are in accordance w1th the» '
oplmon of the Comrmttee B o ' '



If the measures envisaged are not in accordance with the Committee's opinion or if no:

opinion is delivered, the Commission shall, without delay, submit to the Council a

' proposal relatrng to the measures to be taken. The Councﬂ shall act by a qualiﬁed
majonty ' ' |

lf on the expiry of a period of three months from the date of referral to it, the Councﬂ has
not acted, the proposed measures shall be adopted by the Commrssron ' '

. : ',Arﬁdeiob

I. The Committee may, at the request of its Chalrman or of one of its members examme .

. any question relatmg to the application of Commumty provisions concerning secunties

© securities markets and secunties mtermediaries :

:2. The Committee s_hall not consider speciﬁc problems relating toindividuallcases.“
| Article 2 .
Article 29’ of Directiye 93/227EEC is hereby replaced_by the following three articles:
| | | "An&kz9 |

The technical adaptations to be made to this Directive in the followmg areas shall be
adopted in accordance with the procedure laid down in Article 29a:

— expansion'of the list in Section C of the Annex,

— adaptation of the terminology of the lists in the Annex to take account of
- developments on financial markets, ‘ '

- the areas in- Wthh the competent authonties must exchange mformatlon as listed in
~ Article 23, '

— 'clariﬁcatron of the deﬁmtions in order to ensure uniform appllcatlon of this Du-ectlve
m the Commumty,

- clariﬁcation of the definitions in order to take account in the implementation of this

Directive of developments on financial markets,

— the alignment of- termmology and the frammg of definitions in aceordance with
subsequent measures on investment firms and related matters,

- — the other tasks provided for in Article 7(5). .
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Articie 29a

1. The Commission shall be assxsted by the Securities Commxttee estabhshed in Article

. 10a of Dlrectlvc 93/6/EEL heremaftcr in, this Article referred to as "the Commlttee"
' composed of representatrves of the Member States and charred by a representatlve of the- .
I Commxssxon T ' ‘ '

2 The representatlve of the Comrmssron shall submlt to the Comm1ttee -a draft of the

: measures to be taken. The Comimittee shall deliver its opinion on the draft W1thm a time’ )

hmlt which the Chalrman may lay down accordmg to the urgency of the matter The .
oplmon shall be delivered by the majonty laid down in Artrcle 148(2) of the Treaty in the ‘

case of decisions which the Council is requlred to adopt on a proposal from the P |
‘Commission. The votes of the representatlves of the Member States in the Comm1ttee
: shall be welghted as laxd down in that Artlcle The Chairman shall not vote.

. The Comrmssmn shall adopt the measures enwsaged if they are in accordance with the

opmlon of the Commlttee

If the measures envisaged are not in accordance. with the Committee's opinion or if no

B voplmon is dehvered the Commissior - shall, without delay, submit to the Council a
~ proposal. relatmg to the .measures to be taken. The Council shall act by a quahﬁed.

maj onty

~

* . If, on the expiry | of a period of three months from the date of referral to it; the Counc11 has “ o
. not acted the proposed measures shall be adopted by the Comm1ssmn |

: Artu:le 29b

-+ 1. The Comnuttee may, at the request of its- Chmrman or of one of its members exammer |
. any questlon relatmg to the apphcatlon of Commumty prows:ons concermng secuntles
" securities markets and secuntles mtermedtanes ‘ '

_2_. The Committee shall_ not consider SPeciﬁe p_rob]ems relating to individual cases"



Article 3
Artlcle 7( 1) of Directive 93/22/EL(, sha]l be rcpldced by the followmg
"1. The competent authorities of the Member States shall inform the Commission:

a) of the authorization of any firm which is the direct or indirect subsidiaty ofa baten't
undertaking governed by the law of a third country. The Commission shall inform the
Securities Committee accordingly;

b) whenever such a parent undertaking acquires a holding in a Community investment
firm such that the latter would become its subs:dlary The Commission shaIl inform -
the Secuntles Comm1ttee accordmgly

When authorization is granted to any firm which is the direct or indirect subsidiary of a
parent undertaking governed by the law of a third country, the competent authorities shall
specify the structure of the group in the notification which they address to the

Commission."
~ Article 4

1. In Article 2(12), fifth paragraph Annex III(9) and Annex VI(9) of Directive 93/6/EEC ‘
the words "the Council and" shall be deleted.

2. In Artlcle 7(3) of Dlrectlve 93/6/EEC the words "the Councxl and the Commlssmn
shall be replaced by "the Secunttes ‘Committee". ’

Artiele 5
This Directive is addressed to the Member States.
Done at Brussels E
For the Ehmpean Parliament | For'the Couhcil .

The President o - S The President
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