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EX_P[,ANATORY MEMORANDUM

1.~ INTRODUCTION
This, proposal for.a Dlrcclrvc aims to ensurc that Dlrectlve 86/'%78/[*1"(‘ on equal treatment .
for men ‘and women in" occupational social sécurity schemes, adopted on 24 July 19806, is
consistent w1th Article 119 of the Treaty as mterpreted by the Court of Justice.

 In its Barber judgment of 17 May 1990 and in subsequent interpreting Judgments 2 in
pamcular its judgment of 14 December 1993.(Case C-152/91 Moroni), the Court of Justice
. of the European Communities. acknowledges that all forms of occupational pension - and, in
turn, all forms of benefit deriving from employees' occupational social security schemes® -
constitute an element of pay within the meaning of Atticle. 119 of the EC Treaty, which
' prov1des for equal pay for men and women.

Since Article 119 of the Treaty 1s dlrectly applicable and may be relied upon by individuals
before the national courts against both public and private employers™, it does not permrt any
derogation. from the principle of equal treatment. Consequently, certain provisions of
Directive 86/378/EEC of 24 July 1986 on equal treatment for men and women in occupational
social security schemes, providing for derogation- from the prmcrple of equal treatment
(particularly. with regard to retirement age and survivors' benefits, ‘Article 9 of -
Directive 86/378/EEC) are now invalid as far as paid workers are”concerned, ‘since such

- persons can invoke Article 119 of the Treaty before national authorities, this Article beinga .

" provision- of primary law which prevails over Directive 86/378/EEC, the latter being only an
instrument of secondary. leg,rslatlon It is clear-that Article 119 of the Treaty does not apply
to self-employed workers in respect of whom Directive 86/378/EEC remams wholly valid.

In the interests of legal certainty and clanty and in order to avoid any confusion for the
national authorities which are required to apply Community law, the Commission is therefore _
compelled to put forward this proposal for a Directive amendmg Drrectrve 86/378/EEC in

. ™. ECR 1990 p. 1889. | S
- @ ECR 1993 1-4879, judgment of 6 October 1993, Case C 109/93 Ten Oever.
- ECR 1993 1-6591 , judgment of 14 December 1993, Case C-110/91 Moroni.
ECR 1993 1-6953, judgement of 22 December 1993, Case C-152/91 Neath.
. ECR 1994 1-4389, judgment of 28 September 1994, Case C-200/91- Coloroll.
ECR 1994 [-4435, judgment of 28 September 1994, Case C-408/92 Smith.
"ECR 1994 1-4527, judgment of 28 September 1994, Case C-28/93 Van den Akker
ECR 1994 I- 4541, judgment of 28 September 1994, Case C-128/93 Fisscher.
ECR 1994 1-4583, judgment of 28 September 1994, Case C-57/93 Vroege.
- ECR.1994 1-4471, judgment of 28 September 1994, Case C-7/93 Beune. /
"Occupanonal socral security schemes” means any scheme which originates in a
contract of employment between a worker and a given employer except statutory 4
schemes proper and insurance and pensron contracts concluded pnvately w1thout the
employer being involved.
“ ECR 1976 p. 455, Judgment of 8 Apnl 1976, Case 43/75 Defrenne v Sabena
) ("Defrenne II")

3)




order to:ensure consistency with Article 119 of the Treaty. The proposed amendments s

only to transpose 'the case law of the Court, and this propesal for a Directive -is-of a-pv

declaratory nature. The ‘legal basis chosen is Article 100 since the proposed amendm
" relate only to paid workers. -

1L COMMENTS ON THE ARTICLES

The proposeﬂ -amendments-are summarised‘in Arficle . Article 2 :has:to:do with the«€ffec

date of transposing the Directive. Arficles 3 and 4 contain the:standard final provisionsin
proposal for:a Directive.

Article 1
1. Amendment cconcerning Article 2 of Directive 86/378/EEC

Following the judgment of 17 May 1990 it has proved ‘necessary for this Article tobe n
consistent with Article 119 of the Treaty as interpreted by the -Court of Justice, whe
occupational schemes -are to be taken .as meaning all schemes originating in the contrax
employment between a worker and employer except the statutory schemes not covere
Article 119 .and insurance -or pension contracts concluded privately without the empl
being involved. As a result, the derogations in Article 2(2)(a) and (b) are now valid only

self-employed workers. As far:as the derogation under Article 2(2)(d) is concerned, the 3

indent remains unchanged since the Court has confirmed, -in :its Coloroll judgment,
optional arrangements available to .employees for the purpose of guaranteeing -additi
. benefits .are not covered by Article 119 of the Treaty. On the other hand, the second inc
which provides for derogation from the ‘principle of -equal treatment in terms-of the dat
which normal benefits are to start or a choice between several benefits avallable ‘to worl
has to be amended :and restricted to self-employed -persons.

2. A:mén_ﬂment concerning Article 3

An addition has to 'be made to Article 3 dealing with ‘persons .covered by the Direc,ti‘
order to-include members of the families of the workers concerned and their successors,

the Directive ‘must :apply also ‘to ‘survivers' pensions (benefits for surviving spouses
orphans), family benefits, -etc.

3. Amendment concerning Article 6

This Article, -and more particularly paragraphs (h) and (i), has been redrafted to take ac:
of comments made by government experts and other parties in the course of prelim
consultations “with a view to preparing the proposal for a Directive, calling for clarific
of this Article in the light of :the case law .of the Court of Justice.

The Court, in its judgments of 22 Deceniber 1993 (Case C-152/91 Neath) and 28 Septe
1994 (Case C-200/91 Coloroll), has specified that employees' contributions under a de;
benefit.scheme where the employer undertakes to grant a final benefit must be the same
they constitute an element of pay within the meaning of Article 119 of the Treaty. The
argument applies to employees' contributions under defined-contribution schemes. Q
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- other hand, the employer's contributions under a defined-benefit scheme do not constitute pay
within the meaning of the said Article, since the funding arran;,ements adopted by the
employer to secure a final benefit which is the. same for both sexes may take account of

“actuarial calculation factors differing according to sex. The same applies in the event of the ‘

 transfer of rights acquired under a defined-benefit scheme to another scheme, for instance
owing to a change of job, where the sums transferred may differ as a result of women

- requiring higher sums to purchase the same entitlements as men in the same situation.

While the Court delivered a clear judgment on defined-benefit schemes, .it did not rule on the
question of an employer's contributions paid in the context of defined-contribution schemes
where the employer promises a "defined" contribution and, consequently, the benefits finally

paid to employees may differ according to sex to take account of actuarial calculation factors. .
) However in the light of the case law of the Court, partlcularly in the judgment of
9 November 1993 (Case C-132/92 Birds Eye Walls)®, it is considered that the amount of
such contributions ‘may differ if the aim is to equalize the amount of the final benefits or to
make them more nearly equal for both sexes.

| In view of the foregoing, it is -propo_sed to redraft Article 6(h) and (1) as follows:

I. ~ With regard to benefits paid by occupational schemes, the rule-is that such benefits,
must be equal for both sexes except in the case of defined-contribution schemes where

~ the schemes may take: account of actuanal calculatlon factors dlffenng according to
sex (Article 6(h)). N . :

-2 'As regards employees contributions, the rule is that such contnbutlons must be equal
. for both sexes in all cases.

3. - Where employers contributions are concerned, the rule is that they must be equal, but

they may differ to take account of actuanal calculation factors varymg accordmg to
sex, in the case of: o :

~ - defined-contribution: schemes, if the aim is to equalize the amount of the f' nal '
benefits or to make them more nearly equal for both sexes (the employer is not
. obllged to pay higher contnbutlons for erther of the sexes, but may opt to do
- s0);, -

-~ . funded defined-benefit schemes where the employer's contributions are"
intended to ensure the adequacy of the funds necessary to cover the cost of the
defined benefits, whrch should be the same for men and women in the. same'

' srtuatlon ' : '

4, Amendment of Article 8

. Artrcle 8 has to be amended to take account of the situation arising from the case law of the '
Court in the Barber Case and subsequent Judgments ' :

®  ECR 1993 I p. 5579, Birds Eye Walls/Friedel M. Roberts. -
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Consequently, paragraphs ! and 2 specify, on the one hand, that the target date of 1 Jam
1993 now applies only to self-employed workers and, on the other hand, that the Direx
may not apply to self-employed workers in connection with ng,hts and obligations relatin
a period of membership of an occupational scheme prior to revision of that scheme follov
the adoption of the Directive. The Barber judgment and: subsequent judgments comcermng
application of Article 119 relate only to pald workers.

5. Amendment of' ‘Article 9, )

The derogatmns provided for in Artrcle 9(a), (b) and (c) are now valid only for self-emplio
workers. .

With the judgment of 17 May 1990 these derogations have become null and void for §
workers, who are covered by Article 119 of the Treaty. From this date, schemes. for j
workers must safeguard the principle of equal treatment for men and women with regar
the age of entitlement to an old-age or retirement pension, the grantmg of survivors' bem
and employees' contributions.

Directive 86/378/EEC, as adopted on 24 July 1986, provides for equality in employ
contributions, albeit from 30 July 1999 (Article 9(c)). This derogation is no longer 1
following the judgment of 17 May 1990 (Barber) and the judgments of 22 December 1
(Neath) and 28 September 1994 (Coloroll). The level of employees' contributions is a fa
.in the negotiations between employees and employers and therefore constltutes an eler
of pay within the meaning of Article 119 of the Treaty.

Consequently, the new version of Article 9 seeks to clarify the situation, namely that
exemptions remain valid, for self~employed workers only, as long as the 1987 proposa

a directive [COM(87) 494 final of 23 October 1987} is not adopted [Artlcle 9 (2)a),

and (¢)].
. Al:ticli_?-.'

This Article refers to the effective date for measures to transpose the proposed amendn
and takes account of the Barber judgment of 17 May 1990 as clarified by the Court of Ju
‘in connected judgements and the supplementary Protocol annexed to the Union Treaty.

Thus, the retroactive effect of the Directive for paid workers is established as 17 May
except in the case of workers or those claiming under them who have, before that
initiated legal proceedings or raised an equivalent clalm under the applicable national &
safeguard their rights.

For these persons only, the Directive may have retroactive effect encompassing be
attributable to employment before 17 May 1990 back to 8 April 1976, the date on 1
Article 119 was declared to be directly applicable.

© See abovementioned Defrenne I1 judgment.
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- '._Howcvcr for Member States acccdmgD Lo thc (‘ommumty after 8 Apnl 1970, the 1ctro¢1ct|vc o
 date applying to transposal measures is the date of apphcatron of Artrcle 1 19 provrded for in -
'therr Act of Accessxon o ~ o

. _ForfMember States accedmg to the Corhrnumty after l7'May 1990, namely. Austria, Finland -

and Sweden the date of appllcatron is ] January 1994 in accordance with the EEA Treaty

» Para&,raph 2 reters to the possrbrllty of mvokmg, nauonal rulcs rclaun& to thc trmc l|m|t lor_ ‘

bringing actions under national -law -applicable to workers asserting their nght to equal -

" treatment in respect of an occupational pension scheme, provided that they are not-less B

favourable for this type of action than for similar actions of a domestic nature. and that they
do not render 1mpos51ble in practrce the exercrse of Commumty law.: - :

Artlcle 3 B

”Thrs Artlcle contains standard provrslons in respect of the date for transposmg the proposed o

amendments. The one-year perlod is reasonable for implementing amendments which merely

o _adapt Directive 86/378/EEC ‘in the light. of the case law of the- Court and make it consrstent'
- with Artrcle 119 of the Treaty : : -

: Moreover the Member States are asked to conform wrth the spirit of the Treaty. on European- '

Umon by makmg reference to the Dlrectlve in any transposal measure.

. Amglg

' ‘Standard provrsron as to entry mto force

Artlcle 5

P

- Standard Aprovision stating that the‘l_)_rrect.rve.ns. addressed‘to the Member States.

| n .'3 " JUSTIFICATION FOR THE PROPOSAL WITH REGARD ro THE'

PRINCIPLE OF SUBSIDIARITY

Smce ATtticle 119 of the Treaty is a prov151on of pnmary law Wthh ‘can be altered only by

- an amendment to the Treaty and prevails over any instrument of secondary legrslatron such

as Directive 86/378/EEC, it is. advisable to bring the latter into line with Article 119 as -
interpreted by the ‘Court -of -Justice and confirmed by the twelve Heads of State and

Govemment in Maastncht A proposal for a dlrect1ve is therefore the onIy way of domg this. -

Wrth this in mmd the Commrssron is presentmg this proposal for a D1rect1ve amendmg
- Directive 86/378/EEC in order to avoid any possible confusion ‘on the part of - national -
. authorities at all levels which are called upon to0 apply Commumty law and in order to ensure ]
the transparency and effectlveness of Commumty law :



IV. CONSULTATION PROCESS

The Commission has on several occasions consulted government experts, European-level
pension fund and actuary representatives, the Advisory Committee on Equal Opponunmes and
the social partners on the proposed amendment of Dlrectwe 86/378/EEC in the llght of the
Barber ;udgment and subsequent Judgments ’

There has been broad consensus for adjustmg the text of Directive 86/378/EEC to make it
- consistent with the case law of the Court interpreting Article 119 of the Treaty.

It should be noted that.the Commission, in accordance with the Agreement on the European -
‘Economic Area, has also consulted EFTA States which are contracting parties to the EEA,
namely Norway and Iceland. ‘

V.  APPLICATION IN THE EEA STATES

Article 119 of the Treaty and Directive 86/378/EEC form part of the cgui§ communautaire - L

of the Agreement on the European Economic Area entenng into force with effect from -
1 January 1994 :

Article 119 of the Treaty corresponds to Article 69 of the EEA Agreement.
Directive 86/378/EEC features in the list of instruments of secondary leglslatlon concermng
the appllcatlon of Article 69 (pomt 20 of Annex XVIII) : :



o, .

™. OJ No

. Proposal fora. = .
- . .~ COUNCIL DIRECTIVE |
) amendmg Directive 86/378/EEC on the implementation of the prmclple of .
' equal treatment for men and women in occupatlonal social secunty schemes

CTHE COUNC]L OF THE EUROPEAN UNION

“* . Having regard to the Treaty establlshmg the European Commumty and in. partlcular |
. 'Attlcle 100 thereof - : _ :

' Havmg regard to the proposal from the Commrssron“’

.‘Havmg regard to the opmlon of the European Parlrament‘z’ .

A

Havmg regard to the opmlon of the Economlc and Socral Commlttee(”

_ Whereas Al’thle 119 of the Treaty provrdes that each Member State shall ensure the .

app]rcatron of the principle that men and women should receive equal pay for equal work;

-~ whereas "pay" should be taken to mean the ordmary basic or minimum wage or salary and
any other consideration, whether in cash or in kind, which the’ worker recelves drrectly or
mdlrectly, from hrs employer in respect of his employment

Whereas inits Judgment of 17 May ]990 in Case 262/88 Barber v Guardran Royal Exchang

‘Assurance™, the Court of Justice of the European Communities acknowledges that all forms'
of occupatronal pensron constitute an element of pay w1th1n the meamng of Artlcle 1 19 of the '
- Treaty -

Wh'ereas in the abovementioned j'udgment as clarified by the judgment of 14 December 1993.
(Case C-110/91 Moroni)®, the Court clearly defines its position as regards the -actual scope »
of Article 119 of the Treaty, statmg that discrimination between men and women in

- ~occupational social ‘security schemes ‘is prohrbrted in general and not only in respect of.

establrshmg the age of entitlement to a pension or when an occupat10nal pension is offered' e

B -'by way of compensatton for compulsory retirement On economic. grounds

' _'\Whereas in accordance wrth the Protocol concemmg Artrcle 119 of the Treaty establrshmg .

the European Community, signed in Maastricht by the twelve Heads of State and Government, |

" for the purposes of applying Article-119, benefits under occupatronal social security schemes

shall not be considered as remuneration if and in so far as they are attributable to periods of .
employment prior to 17.May 1990, except in the case of workers or those claiming under -
them who have, before. that date, initiated legal proceedmgs or rarsed an equtvalent claim
under the apphcable natronal law ) : :

2 0INo T
@ 0INo . L e e

@) - [1990] ECR 1-1889.

97 [1993] ECR 1-6591.



Whercas, in its judgments. of 28 September 1994 (Case €-57/93 Vrocge v NCIV Instituyl
voor Volkshuisvesting BV and Case €-128/93 Fisscher v Voorhuis Hengelo BY), the Court.
ruled ‘that the Protocol concerning Afticle $#19 of the Treaty establishing  the
European Commumty, annexed to the Treaty on European Union, does not affect the right
to join an occupatronat pension scheme, which continues to be governed by the judgment of
13 May 1986 in Case 170/84 Bilka-Kaufhaus GmbH v Hartz”, and that the limitation of the
effects in time of the judgment of 17 May 1990 in Case C-262/88 Barber v Guardian Royal
- Exchange Assurance Grogg does not apply to the ng,ht to join an occupatlona] pens1on
scheme; ’

Whereas, in its judgment of 6 October 1993 (Case C-109/91" Ten Oever)® and in
its judgments of 14 December 1993 (Case C-110/91 Moroni), 22 December 1993
. (Case C-152/91 Neath)® and 28 September 1994 (Case C-200/91 Coloroll)'”, the Court
_confirms that, by virtue of the judgment of [7 May 1990 (Case C-262/88 Barber), the direct
effect of Article 119 of the Treaty may be relied upon, for the purpose of claiming equal
. treatment in the matter of occupational pensions, only in relation to benefits payable in respect:
of periods of service subsequent to 17 May 1990, except-in the case of workers or those
claiming under them who have, beforc that date, initiated Iegal proceedings or raised an
equivalent clalm under the applicable national Taw;"

‘Whereas, in its judgments of 6 October 1993 (Case C-109/91 Ten Oever) and 28 September
1994 (Case C-200/9t Coloroll), the Court further confirms that the limitation of the effects
in time of the Barber judgment applies to survivors' pensions and, consequently, equal
treatment in this matter may be claimed only in relation to periods of service subsequent to
17 May 1990, except in the case of those who have, before that date, initiated legal
proceedings or raised an equivalent claim under the applicable national law;

Whereas, moreover, in its judgments of 22 December 1993 (Case C-152/91 Neath) and
28 September 1994 (Case C-200/91 Coloroll), the Court specifies that the contributions of
male and female workers to a defined-benefit pension scheme must be the same, since they
are covered by Article 119 of the Treaty, whereas inequality of employers' contributions paid
under funded defined-benefit schemes, which is due to the use of actuarial factors differing
according to sex, is not to be assessed in the light of Article 119;

Whereas, in its judgments of 28 September 1994'" (Case C-408/92 Smith v Advel Systems
and Case C-28/93 Van den Akker v Stichting Shell Pensioenfonds), the Court specifies that
Article 119 of the Treaty precludes an employer who adopts measures necessary to comply
with the Barber judgment of 17 May 1990 (C-262/88) from raising the retirement age for -
women to that for men in relation to periods of service completed between 17 May 1990 and
the date on which those measures come into force; on the other hand, as regards periods of
service completed after the latter date, Article 119 does not prevent an employer from taking

. @ [1994] ECR I-4541 and [1994] ECR [-4583, respectively.
@ . [1986] ECR 1-1607. '

®) [1993] ECR 1-4879.

@ [1993]-ECR 1-6953.

4% - 11994] ECR 1-4389.

M [1994] ECR 1-4435 and [1994] ECR 1-4527, respectively.
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.that step as regards perlods of servrce prtor to 17 May 1990, Commumty law 1mposed no

T ’oblt gvatron wh1ch would Justtfy retroact1ve reductton of the advanta,ges Wthh women enj oyed

Whereas in 1ts Judgment of 28 September 1994 ((‘ asé C 200/91 C oloroll) the C ourt specrfres
that. additional benefits stemming from contnbut]ons pard by employees ona purely voluntary

; 4 ' i baszs are not covered by Artlcle 119 of the Treaty

. Whereas the Comm1551on s thtrd medtum-term action prog,ramme on equal opportumtles for -
. .-weomen and men (1991 05)“2’ emphas1zes once more the adoptton of suitable measures.to. take
: account of the consequences of the judgment of 17 May 1990 m Case 262/88 (Barber)

' Whereas that judgment automatlcally : mvalrdates : certam' provtsmns_v of.
. Counml Dlrectrve 86/378/EEC‘”) in respect of pald workers oo

A

: Whereas Article- ll9 of the Treaty is dlrectly apphcable and can be mvoked before the

R natronal courts. agamst any employer, whether a private person or a legal person, and whereas

o ‘: ] g Arttcle 2 is replaced by the followmg

_ 1t is for these courts to’ safeguard the nghts whlch that prov1s10n confers on 1nd1v1duals

- Whereas on grounds of legal certamty it is necessary to amend Drrectwe 86/378/EEC in
o order to adapt the provrsrons whrch are affected by the Barber case law )

f""HAs ADOPTED THIS DIRECTIVE
B Arttcle 1

Dtrectrve 86/378/EEC is amended as follows

: R ,' e "Artlcle 2
"'l.:'— . Occupattonal socral secunty schemes means schemes not g,ovemed by

" Directive 79/7/EEC ‘whose purpose is to provide workers whether employees
o or self—employed 1in an undertakmg or . group of undertakmgs -area, -of -
“economic activity, occupatronal sector or - group “of* sectors ‘with beneﬁts
_,,mtended to: supplement the beneﬁts provrded by statutory socral ‘secuirity
schemes or to replace them whether membershlp of such schemes s

. compulsory or opttonal

B 2 iThts Drrectlve does not- apply to: - S ' . P o

Lo (a);;- 1nd1v1dual contracts for self-employed workers
<o) ‘schemes for self—employed workers_having only one member

() N insurance contracts to WhICh the employer is not a party in. the case of
S pard workers e .

9. OJNoC 142,3151991, p. 1.
. 0T No L 225, 12.8:1986, p.-40.



) .

A

optionai ‘provisions of" oecupatlondl schemes offered to pdrt;updnts
individually to guarantee them:

"~ either additional benefits, or

- a choice of daté on which the normal benefits for self—employed
‘workers will start, or-a choice between several benefits." . . .

- .Arficle 3 is replaced by the fol‘_‘iowing:

: Thts Directive. shall apply to- members of the working populatlon mcludmg, self<: -

"Arttcle 3

~.;employed persons, persons whose actlwty is interrupted by illness, maternity, accident
or involuntary unemployment and persons. seekmg employment to retired and dl sabled - .
workers and to those clatmmg under them

Article 6 is'.replaced 'by_ the folloWing;

- "Article 6 .

1 Provisions contrary to the principle of equal ‘treatment shall include . those’
based on sex, either directly or tndlrectly, in particular by reference to marital
or family status, for:

®
®)

. ©

(@

(e).

®
@ |

- determining - the persons who may part1c1pate in an occupatlonal

scheme

ftxmg the “compulsory” or opttonal nature of parttmpatton in an
occupattona! scheme .

laying down different rules as regards the age of entry into the scheme

or the minimum period of employment or membership of the scheme‘ :

- required to- obtam the benefits thereof

laying down different rules, except as provided for in points (h) and (1), .

 for the reimbursement of contributions when a workér leaves a scheme
. without having fulfilled the conditions guaranteemg a deferred ti ght to

long term. beneﬁts

. settmg different conditions for the granting of beneﬁts or restnctmg

such benefits to workers of one or other of the sexes;

fixing different retirement ages,

- suspending the retention or ‘acquisition of nights- during periods of

maternity leave or leave for family reasons which are granted by law ‘
or agreement and are paid by the employer; ~

11 .
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3

o2

. regards the guarantee or retention of entltlement to deferred beneﬁts e

. scttmg., dlfferent levels of beneht except in;so far as may be necessary ,' N
© .- to take account of actuarial catculation factors which differ accoldmg'g,-
0 sex |n the casc ol delmed contnbullon \chcmcs : '

:settmg drfferent levels for workers contrrbutrons _
.- setting different levels for employers contrlbutlons except -
- "in the case. of defined- COﬂtl‘lbuthﬂ schemes. if the- aim’ 1s, to
i equalize the amount of the final beneﬁts or to- make them more' ‘

nearly equal for-both sexes

: <. in the: case._of funded deﬁned-beneﬁt schemes where the :
‘ ~ employer's contrrbunons are intended o enstire the adequacy of

the funds necessary to cover. the cost of the beneﬁts defmed

,laymg down drfferent standards or standards apphcable only to workers -

of ‘a specified - sex, except as provrded for in’ points {h) and (i), as

'when a worker leaves a scheme

Where the grantmg of beneﬁts w1thm the scope of thrs Dlrectrve is left to the
discretion of the scheme's management bodres the latter must comply wrth the

prmcrple of equal treatment

“"'Artrcle 8 is replaced by the followmg -

"Artrc]eS o . _,‘_ ' .

R . L~

'Th1s Drrectrve shall not preclude nghts and obhgatlons relatmg toa penod of
. membershrp of an occupational scheme for: self-employed workers’ prior to
__'revrslon of that scheme from remammg subject to the prov1srons of the scheme T
_m force durmg that penod " Ll

: Artrcle 9.1 1s replaced by the followlng

"Artncle 9 -

~

o As regards schemes for self-employed workers Member States may defer compulsory
' apphcatron of the’ pnncrple of equal treatment w1th regard to A

N

] '("‘a)" A'

determmatlon of pensronable age for the grantmg of old- -age or retrrement
pensrons and the poss1ble 1mphcatlons for other beneﬁts

. ~erther until the date on Wthh such equahty is. achreved in’ statutory
schemes ‘ s

or,, at' t_he latest; until suc:'h_;:equality-'i's 'pre,,scribed by a directive;

S a2 o

' "‘ﬁv'.Member States shall take the 1 necessary steps to, ensure that- the- prov1s1ons of
occupatlonal schemes for self-employed workers contrary to the prmcrple of -
o equal treatment are revrsed w1th effect from 1. January 1993 at the ]atest

~



Al

" (b)  survivors' pensions until a dlrecuve establishes the prmc1ple of equal treatment
in statutory somal secunty schemes in that re,g,ard g

. (c)- -the application of the first subparagraph of 'point (i) of Article 6(1) to take
..+ . account of the different actuarial calculation factors, at the latest. until the -~
expiry of a thirteen-year period as from-the notification of this Directive.”

Article 2

1. Any measure implementing.this Directive, as regards paid workers, must cover all = -
" benefits derived from periods of employment subsequent to 17:May 1990 and shall -
apply retroactively to that date, without. prejudice to workers or those claiming under

them who have; before that: date; initiated legal proceedings or raised an. equivalent -

. claim. under national law. In that event, the impleméntation measures must apply
retroactively to 8 April 1976 (or, for Member States which acceded to the Community

- after that date, the date on which Article 119 became applicable on their territory) and
must. cover all the benefits derived from periods of employment after that date. o

For Member States whose accession.took place after 17 May 1990 the latter date i is
replaced by 1 January ]994 ‘

2. . -Paragraph 1 shall not affect national rules relating to time limits for bringing actions.

. -under national law, which may be relied on against workers who assert their right to -
_equal treatment in the context of an occupational pension scheme, provided that they -
are not less favourable for that type of action than for similar actions of a'domestic
nature and that they do ‘not render the exercnse of Commumty law . 1mp0351ble in
practlce : -

Article 3

‘1. Member States shall - brmg, into force the laws,: regulatlons and adminlstratlve

. provisions necessary, to comply with this Directive by 1 July 1996. They shall .

o 1mmed1ate1y inform the Commission thereof.

When‘ Member States adopt these prowswns, these shall contain a reference to this
_ Directive or shall be accompanied by such reference at the time of their official -
publication. The procedure for such reference shall be adopted by. Member States. .

. 2. Member States shall communicate to the Commission, at the latest two years after the
‘ . entry into force of this Directive, all information necessary to enabte the Commlss1on'
“to draw up a report on the apphcatlon of this Directive.

’

Artlcle 4

This Directive shall enter into force on the twentleth day followmg that of its pubhcatton in
the Ofﬂmal Journal of the European Communities.

13
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‘Article S

" This Directive is addressed to the Member States.

Done at Brussels,

B

R U

" For the Council

'. The President *



S ~_'-"ANNEX'I

PREVIOUS VERSION

COUNCIL DIRECTIVE
= of 24 July 1986
on the implementation of the -
_principle of equal_treatment for
.men and-women in occupational
social security schemes

(86/378/EEC)

Article 1.

The object of this Directive is to
implement, in
security schemes, the principle of equal
treatment for men and women,

hereinafter referred to as "the principle. -

of equal treatment”.

Article 2
1. . "Occupational .-social security
- schemes” means. schemes not

- ~.governed by Directive 79/7/EEC

~-whose . purpose is to provide

‘occupational - social

workers, whether employees or - -

self-employed, in an undertaking
or group of undertakings, area of
economic activity or occupational
- sector or group of such sectors,
with  benefits intended to
supplement the benefits provided
by statutory social security
schemes or to replace them,
whether membership of such
-schemes is
optional.

2: This Directive does not apply:

(a)

to individual contracts,

compulsory  or

15

NEW VERSION

Proposal fora - '
COUNCIL DIRECTIVE .~

' amending Directive 86/378/EEC ..«

- on the-implementatrion of the principle -

of equal treatment for men and women
in_occupational- social security schemes

* Article 1

unchanged

-Article 2

1. .. "Occupational social security -
«  schemes". means schemes not'
governed by Directive 79/7/EEC
whose purpose is to provide -
workers, whether employees or
self-employed, in an undertaking
or group of undertakings, area of
economic activity, occupational
sector or group of sectors with -
benefits intended to supplement
- the benefits provided by statutory
social security schemes or to
replace "them, whether
membership of such schemes is
compulsory or optional. '

2. This Directive does not apply to: - |

(2)  individual contracts for self-

emploved workers,



(b) . to schemes havmg, only one

R _member i

{c) in the case of salaried workers, to
insurance contracts to which the
employer is not a party,

(d)-  to  ‘optional . provisions of
occupational schemes offered to
participants |nd|v1dually to
_guarantee them: _ '
“— . either addmonal benef’ ts

g or
-  a chonce of datevon which
- the normal benefits will
start, or a choice between
several benefits.

' Article 3

This Directive shall apply to mémbers of
“the working population including self-
employed persons, .persons whose
_activity is  interrupted by illness,
~ maternity, accident or involuntary -
‘unemployment and persons seeking
employment, and to retlred and dlsabled
workers -

Article 4
‘This Directive shall apply to:

(a) occupational schemes which
provide protectlon agamst the
followmg risks:
= sickness,
< invalidity,

— _ old age, including early '

: " retirement,

- industrial accidents and’
.. occupational diseases,

- unemployment;

" - workers .and_to those clalmmg gnde

~(by - schemes for self—emploved

workers - havin"g only -one
member,
{c) insurance contracts to which the
employer is not a party, in the
- case of paid workers,

;(d) optional provmlonq of

occupational schemes offered to
participants. individually- to
guarantee them: ‘
- either additional benef ts
or
- a choice of date on which
“the normal benefits for

self-employed _ workers | :

will start, or a choice
between several benefits.

Article 3

This Direetive’shall_ epply to members of"

the working population including self-
employed ‘persons, persons whose
activity is . interrupted by illness,
maternity, accident or involuntary
unemployment and persons seeking
employment, to retired and disabled

thm

Article 4 '_

Unchanged

16 -



NOR

occupational  schemes  which -
- provide for other social benefits,

in cash or in kind, and in
particular survivors' benefits and
family . allowances, if such

. benefits . are "accorded to
.>employed ' -persons and: - thus

constitute a consideration paid by
the employer to the worker by

reason of the latter's employment. .

Article 5

Under the conditions laid down

" .in the following provisions, the

principle of equal treatment
implies that there shall be no
discrimination on the basis of
sex, either directly or indirectly,
by reference in particular to
marital or family status,
especially as regards:

- the scope of the schemes
and the conditions of
access to them;

- the obligation to
contribute and the
calculation of
contributions; '

- the calculation of

“benefits, including
supplementary  benefits
due in respect of a spouse
or dependants, and the
conditions governing the
duration and retention of
entitiement to benefits.

The principle of equal treatment
shall not prejudice the provisions
relating. to the protection of
women by reason of maternity.

17

Article 5

Unchanged



(a)
)

©

(@

(e)

f)

@

acquisition

~laying down” different
" except as

deferred
}ben’eﬁts;

‘Article 6
'Provisikons

include those based on sex, either

 directly or indirectly; in particular

by reference to mantal or fam:ly
status, for:

'detenn'mmg the persons who may
~ participate in an’ occupatlonal

scheme

ﬁxmg the compulsory or optlonal
nature of participation in ‘an
occupational scheme;

laying 'down different rules as

_regards the age of entry into the
- scheme or the minimum period .
" of employment or membership of
. the scheme required to obtam the

beneﬁts thereof

provided . for -in
subparagraphs (h) and (i), for the

* reimbursement of contributions

where a worker leaves a scheme
without
conditions guaranteeing him a
right to *long-term

- setting different cendition's for

the granting of benefits of
restricting such benefits ~ to
workers of one or other of the
sexes; : :

fixing different retirement ages; -

retention -or
of rights
periods of maternity leave or

snspending the

- leave for family reasons which

are granted by law or agreement
and are paid by the employer; .

contrary to the-
principle of equal treatment shall -

rules,--

having fulfilled the .

during

(©)

18

(a)

()

)

© A .
. the granting of: benefits or
_restricting
‘workers of one or other of the

®
(@

. laying down dlfferent
~ except as provided for in points

‘acquisition

Article 6

Provisions contrary to the
principle of equal treatment shall
include those based on sex, either
directly or indirectly, in particular

" by reference to mantal or famlly

ﬂtatus for o

determmm;, 1 the persons who may
participate - m an occupatnonal _
scheme

\ ﬁxmg the compulsory or optional

nature of participation .in an

~ occupational scheme; .

'leying dewn different rules as -

regards the age of entry into the’

~scheme or the minimum period
- of employment or membershxp of

the scheme required to obtam the
beneﬁts thereof

rules,
(h) and (i), for the reimbursement
of contributions when.a worker
leaves a scheme without having
fulfl]led “the condltlons
guaranteeing a deferred right to
long-tenn beneﬁts

setting different conditions " for
"such benefits to -
sexes; .

fixing different retirement ages; »
"retention or

of rights during
periods of maternity leave or

suspending the

leave for family reasons which

are granted by law or agreement

~and are paid by the employer;.



(h)

(i)

0

" of entittement to

setting different levels of benefit,
except insofar as may be
necessary to take account of
actuarial  caleulation factors
which differ according to. sex in
the case:of benefits designated as
contribution-defined;

setting different levels of werker
contribution;

seting  different” levels of
employer contribution in the case
of benefits designated as

contribution-defined, except with

a view to making the amount of
those benefits more nearly equal;

laying down different standards
or standards applicable- only to
workers of a specified sex,
except as provided for in
subparagraphs (h) and (i), as
regards the guarantee or retention
deferred:
benefits when a worker leaves a
scheme.

Where the granting of benefits
within the: scope of this Directive
is left to the discretion. of the

scheme's management bodies, the-

latter must take account of the
principle of equal treatment.

19

(h)

(i)

‘except

setting difterent levels of bencf

Cexcepl in so far as may |

necessary to take account «
actuarial  cafculation. facto
which: differ according to sex -
the: case of defined-contributic

setting __ different levels. ¢ .
worKers’ contributions;

setting _different. levels fi
employers' contributions; exceg.

- in: the case of defines

contribution schemes :
the aim is to equalize tk
amount of the fin:
benefits or to make the
more nearly equal fi
both: sexes;
-  in_the case of fund¢
defined-benefit.  schem:
w h er e t h
emplioyer's contributior
are intended to ensure tf
adequacy of the func
necessary to cover tb
cost _of the: benefi
defined:

faying down different standar
or standards applicable only
workers of a specified se
as. provided for
points (h) and (i), as regards t
guarantee or retention
entitlement to deferred benef
when a worker leaves a. schem

Where the granting of benef
within the scope of this Directi
is. left to the discretion of -
scheme's management bodies, -

latter must comply with -

principle of equal treatment.



Article 7

Member. States shall take all necessary
steps to ensure that: '

(a)

()

provisions

‘remaining

principle of equal treatment in

legally compulsory -collective
-staff  ‘rules . of -

- undertakings or any other
_arrangements 0
‘occupational schemes are null
and void, or may be declared nullv

agre_eme_nts

relating to

and vond or amended

schemes contamlng " such

provisions may not be approved

or extended by - admlmstrattve
measures : _

 Article 8

' _-‘Member States shall take all
. necessary steps to ensure that the.

provisions of occupational
schemes contrary to the principle
of equal treatment are revised by

‘1 January 1993, -

 This Directive shall not preclude
rights and obligations relating to"

a period of membership of an
occupational scheme _prior ‘to
revision of that scheme from
'subject to the
provisions of the scheme in force
during that period.

contrary to. ‘the

20

Article 7

- Unc’hangéd -

' '.Artic_le 8

Member States shall take the

_necessary steps to ensure that the -

provisions of occupational
schemes for self-employed
workers contrary to the principle

- of equal treatment are revised

with effect from 1 January 1993
at the latest

This Directive shall not ﬁreclude
rights and obligations relating to

‘a period of membership of an

occupatlonal scheme for self-
employed workers prior to

_revision of that scheme from - -
\ remaining

subject to  the
provisions of the scheme in, force

during that penod



Article 9

: 'Membcf- States may defer compulsory
application of* the principle of equal
treatment with regard to:

determination of pensionable age
- for the purposes of granting old-
‘age or retirement pensions, and
_the possible implications for
other benefits:

(a)

- cither until the date on
which such equality is

achieved in
schemes,
- or, at the latest, until such

statutory

equality is required by a

directive. .

survivors' pensions until a
directive requires the principle of
equal treatment in statutory social
security schemes in that regard,

b)

the application of the first
subparagraph of Article 6(1)(1)to
take account of the different
actuarial calculation factors, at
the latest until the expiry of the
thirteen-year ‘period as from the
notification of this Directive.

(c)

Article 10

Member States shall introduce into their
national legal systems such measures as
are necessary to enable all persons who
consider themselves injured by failure to
apply the principle of equal treatment to
pursue their claims before the courts,
possibly after bringing the matters before
other competent authorities.

21

{(b)

Article 9

As regards schemes for self-employe
workers, Member States may.  deft
compulsory application of the principl
of equal treatment with regard to: -

determination of pensionable ag
for the granting of old-age ¢
retirement pensions, and th
- -possible implications for othe
benefits: '

(@

- either until the date o
which such equality i
achieved in statutor
‘schemes, -

- , or, at the latest, until suc
equality is prescribed by
directive.;

survivors'  pensions until

directive establishes the principl .
of equal treatment in statutor
social security schemes in th:

tegard,;

the application of the fir
subparagraph of point (i) ¢
Article 6(1) to take account ¢
the different actuarial calculatic
factors, at the latest until t
expiry of a thirteen-year peric
as from notification of th
Directive.

©

Article 10

Unchanged



o Member States

"Articlc -l'l- -

States shall take all
steps to protect

 Member
necessary -

. response .on. the part of the employer to
~ a complaint made at undertakmg level or

to ‘the institution . of Iegal proceedings
aimed at' enforcing compllance W|th the = -~

o prmcuplc of cqual trcatmcnt

- Article 12

the ~
v -workers -~ -
© against dismissal where this constitutesa - -

1. Member States shall bring into -
' force such laws,. regulatlons and

~ administrative provisions as are
. necessary in -order to. comply- =
" with this Directive at the latest . -
" three _years after notification -

 thereof. They shall immediately

.inform the Commission thereof. -

2. Member. States

at the. latest five -years. after

. notification of this Dlrectlve all

. information ‘necessary to- enable
_ the Commission to draw up-a

report on the apphcatlon of this
Directive- for submission to the»_ :

: Councﬂ

-’Art'icl,e_' 13

Thns D1rect1ve

is addressed fo the

, -shall
\COmmunicate'to the Commission - -

| Article 1 ] _

. Un‘ch"ﬁqgéd

Atticle 12

| "Uhchaﬁgéd .

Arti‘cle‘13-, s

Unchanged

- (Artiél'g 2. of the D1rect1ve amendmg

1. Any measure _implementing_this

D1recgve 86/3 78/EEC)

Directive, as regards _ paid

. workers, ‘must cover all benefits
derived ' from periods . of
employment __subsequent .to -
17 May 1990 and shall appl

2
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retroactively to that date, without
prejudice to workers or those .
claiming under_them who have,’
before that date, initiated legal
proceedings _or _raised  an
- cquivalent_claim under - national
law.___In __that cvent, _ the
implementation measures must
apply retroactively to 8 April
1976 _(or. for Member States
which acceded to the Community

after that date, the date on which

- Article 119 became applicable on
their territory) and must cover all

the benefits derived from periods
- of employment after that date.

For __Member _States whose
. accession _took _place _ after

17 May 1990, the latter date is
" replaced by 1 January 1994

2. Paragraph 1 _shall _not _affect
+ - npational rules relating to time

limits for bringing actions under

national law, which may be
relied on against workers who
assert their right to equal
treatment in_the context of an
occupational pension _scheme,
provided that they are not less.
favourable for that type of action
than for similar actions of a
domestic nature and that they do
not _render the exercise of
- Community law impossible in

, practice.
(Article 3 of the Directive amending
Directive 86/378/EEC) . -
1. Member States shall bring into

force the laws. regulations and
administrative __provisions

necessary to comply. with this

Directive by 1 July 1996. They

shall immediately inform the
Commi ssion\ thereof.



o Done at Brussels 24 July 1986

- For the Councnl
‘The President: .
A Clrk -

When Member States adopt these
provisions, these shall contain a

~ reference to this Dlrgctlve or -
- shall be acgomgamed by such

- . reference at the time of their -

. official publication. The
- procedure for such reference shall

o bg-gdbpted"bx Member States.

-

2. Member States ghguf‘

' 'E'grggggx_l Communities. -

commumgate to the Commission,
- at the latest two years after the.
. entry into force of this Directive,

| , ll mformgtlon necessary . to -
le the Commission to draw. =

up_ a rgport on the apglieatibn of
th|§ Dlrectlv ’ o

(Artlcle 4 of the Dlrectlve mendmg

' Dlre@ye 86/378/EEC)

- . ‘This Directive sh ll enter_into force on '
- the twentieth day following that of its

lication in th ici 1) mal of the

l Article S .of | the ergtwe amendmg

o ‘Direstive 86/378/EEQ)
| ThlS

Directive IS addressed to the

Member States:-
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~ Done at Brussels,

For the. Ceuncil' ~

The President o



ANNEX 2

"BACKGROUND

Under Atticle 119 of the-Treaty, "pay” means not only wages or salary but also "any other
consideration, whether in cash or in kind, which the worker receives, directly or indirectly,
_. in respect of his employment from his employer". One of the first questions raised was
. whether "any other consideration" was intended to include benefits and contributions relating
to occupational schemes, i.e. company or supplementary schemes. This issue also lay at the
heart of the reference for a preliminary ruling in Case 80/70 Defrenne v Belgian State. In its
Jjudgment of 25 May 1971 (Case 80/70)" Defrenne, the Court of Justice clarified its position,
‘excluding statutory social security schemes from the concept of "any other consideration”. The
Court, following.the conclusions of the Advocate-General, said that the concept of
considerations paid directly or indirectly, in cash or in kind, could not encompass benefits of
statutory social .security schemes without any element of agreement within the enterprise or
the occupational branch concerned, and obligatorily applicable to general categories of
workers. The Court noted that, for the funding of these schemes, workers, employers, and
public authorities contribute to an extent determined less by the employment relationship
between workers and employers than by considerations of social policy. For these reasons,
the Court concluded that "any other consideration” could not be regarded as encompassing
benefits of statutory social security schemes. On the other hand, however, as the Commission
deduced immediately, this line of reasoning means that company occupational schemes are
included, as it is precisely these which are not directly governed by law. They involve an .
element of agreement within the enterprise or the branch, they are not compulsory for general
categories of workers but only for those categories covered in the enterprise or the branch,
and are financed by employers or workers who contribute directly; depending on the schemes
fundmg, requirements and not on considerations of social policy.

When Direcﬁve 75/117/EEC® on equal pay, clarifying the scope of Article 119 of the Treaty,

-was being drawn up, the question of including occupational schemes in the material scope of - .

the Directive again arose, since the case law of the Court, even in 1971, 1mp11ed that benefits-
accrumg from such schemes constituted an element of pay.

Nevertheless, as it would be difﬁcult to harmonise the situation as regards occupational
-schemes without doing so for statutory schemes (in as far as the two are complementary), it
was thought preferable not to deal with occupational schemes in Directive 75/117 on equal
pay but in a separate directive.

AL ECR 1971, p. 455.
@ Council Dlrectlve 75/117/EEC of 10 February 1975 on the approximation of the laws

of the Member States relating to the application of the principle of equal pay for men
and women: OJ No L 45, 19.2.1975, p. 19.
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* Moreover, the second dlrcctlve dealmgj with equal ‘treatment for men and women,
' Directive 76/207% adopted on 9 February. 1976 concernmg ‘equal treatment as regards access
to employment, vocational training and promotion, and working conditions, excluded social
* - security from its scope, stating (Article-1(2)) that the Council, acting on a proposal from the -

Commission, would at a later stage adopt a directive dealing specifically with social security.

Thus, an initial proposal for a C ouncil Directive on equal treatment in the field of social
- security, “presented by the Commission-in 1977, was mtended to apply to all schemes whether '
'statutory or. occupanonal publlc or pnvate

© The thlrd Directive, 79/7/EEC‘4’ adopted on 19 December 1978, almed at the progressivé .

implementation of the principle of equal treatment for men and women in matters of social - '

-secunty was nevertheless restricted to statutory schemes excluding occupatlonal scheémes, -
- ‘the Council havmg opted for gradual implementation of the principle of equal treatment for

"~ men and women in the social’ security field. Moreover, though restricted to statutory schemes

B &

. only, this Directive also excluded from its scope a number of key aspects such as surv1vors
beneﬁts famlly beneﬁts and retlrement age. ' :

' To repair the. omissions vis-a-vis occu’patnonal schemes, the Commission submitted & proposal
for a Directive in 1983®. Directive 86/378/EEC, adopted by the Council on 24 July 1986,

appliesto occupational or supplementary schemes as deﬁned in Artlcle 2 but does not cover
retrrement age or survivors' benefits. - .

: To ‘make g,ood the shoztcommg,s of ‘Directives 79/7/EEC and 86/378/LT C, the Commrssron
presented on 23 October 1987 a proposal for a Drrectlve completing the 1mplementat10n of
" the ‘principle of: equal treatment for men and women in statutory and occupational 5001al‘
. security schemes [COM(87) 494 ﬁnal] This proposal is still pending before the Council -
' desprte bemg endorsed by thé European Parhament and the Economtc and Socral Committee.

A hx ghly srgmﬁcant case- Iaw development occurred in the meantime. Even ‘before the Barber -
" judgment, the Court had confirmed in 1986 the implicit rulmg given in the above-mentioned -
" Defrenne T judgment in 1971, namely that only benefits deriving from a statutory social.

security scheme were outside the scope of Article 119 of the Treaty. The Court accordingly =~

" “ruled; on 13. May 1986 in-Case .170/84 Bl]ka-Kauﬂlaus v-Weber™, that the exclusion of part- ;
~ time employees’ from an occupatxonal pension scheme funded by the employer constitutes an
: nfrmgement of Article 119 of the EC Treaty where such exclusmn affects a far greater

~

~.Council Directive 76/207/EEC of 9 -February 1976 on the implementation of the
principle of equal treatment for men and women as regards .access to employment,
. vocational trammg and promotlon and workmg COl’ldlthIlS OJ No L 39 14 2 1976,
K _Councﬂ Directive 79/7/EEC of 19 December ]978 on the progressive 1mplementatlon ‘
* -of the-principle of equal treatment for men and women in matters of social security: "
_OJNoLS6,101.1979,p. 24 -~
, Council Directive 86/378/EEC of 24 July 1986 on the 1mplementatlon of the pnncrple '
- of equal treatment for men and women m occupattonal socral securlty schemes
0OJ.No L 225, 12.8.1986, p. 40.

- -ECR 1971, p. 44s, Case 80/70 Defrenne v Belg;gn Stat (“Defrenne I")
@ " ECR 1986, p- 1607. ' . A

4
)

(6)



© number of women than men, unless the employer shows that the exclusion is based on
objectively justified factors unrelated to any discrimination on grounds of” sex.

In its judgment of 17 May 1990 (Case 262/88 Barber) the Court confirms its earlier case law.
(Case 170/84 Bilka), leaving no further room for doubt; social benefits under the terms. of an

- occupational scheme fall within the concept of pay within the meanmg of Article ]19 of the -
" Treaty.

Discrimination between men and women in occupational social security schemes.is generally -
prohibited and not only when the age of entitlement to a pension is established or when an
occupational pension is offered by way of compensation for dismissal on economic grounds . -
. (the facts of Case 262/88 Barber). The main exceptions to the principle of equal treatment’
provided for in Article 9 of Directive 86/378/EEC (retirement ages varying according to sex; .
survivors' pensions), which already- existed in the corresponding Directive dealing thh'
statutory social security schemes™, are rendered null and void for paid workers. It is clear that -

. Directive 79/7/EEC is not affected by the Barber judgment since the benefits provided by
- statutory social security schemes are not considered as pay within the meaning of Article 119
* of the ‘Treaty. What is more, derogation from the principle of equal treatment under the latter
Directive is valid until the above-mentioned 1987 proposal for a Directive is adopted by the-
Council.

Nevertheless the Court did, when handing down the Barber judgment, leave some doubt as -
to the (retroactive) effects in time of application of Article 119 of the Treaty on occupanonal
social secunty schemes. :

A number of requests for prehmmary rulings have been referred to the Court, seekmg to y
clarify the Barber judgment and the actual scope of appllcatlon of Article 119 in connection
with occupatlonal social security schemes

Before the Court's judgment, the Heads of State and Government meeting in Maastricht .
signed a supplementary protocol to Article 119 of the Treaty which appears in the Treaty -
- establishing the European Union and. which is intended to limit the effects in time of
Amc!e 119 of the Treaty in connection with occupat10na1 schemes.

‘According to this protocol:

"For the purposes of Article 119, benefits under occupational social security schemes shall
not be considered as remuneration if and in so far as they are attributable to periods of
employment prior to 17 May 1990 (date of the Barber judgment), except in the case of
workers or those claiming under them who have before that date initiated legal proceedmgs
or raised an equivalent claim under the applicable national law".

The Court, in its judgments of 6 October 1993 (Ten Oever) 14 December 1993 (Moroni),
22 December 1993 (Neath) and six judgments of 28 September 1994 (including Coloroll},
confirms this interpretation of the retroactive effect of the application of the principle of equal
treatment between men and women in occupational schemes for paid workers.

- @) Abovementioned Directive 79/7/EEC OJ No L 6, 10.1.1979, p. 24; see Defrenne I

judgment above.
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. In Case C- 109/91 ”Ten Oever" ()udgment of6 October 1993) the Court conﬂrms that Artlcle"

119- applles to survivors' bencﬁts provided by. an occupattonal soclal security scheme with

-~ effect fromi 17 May. 1990 and discrimination. between men and women is'no longer permttted .

--from that date as regards the g grantmg of such beneﬁts SRR ;’ i

’ ln Case C- l]0/9l "Morom" (Judgment of 14 December 1993) the Court confrms that o _' '
“Article 119 of the Treaty appltes to all types of- occupatlonal scheme and, consequcntly, the o
- age of’ entltlement to an old-agée or retirement pension pursuant to such schemes must be the "~

- same for both sexes with effect from 17 May 1990

~In Case C- 152/91 "Neath" (Judgment of 22 December 1993) and (‘ase C 200/91 "Coloroll")
(judgment of - 28 September 1994), the Court spectf' es that employees contnbutnons ‘to an

occupational soc1al security scheme must be the same for both sexes since they constitute an

element of pay within the meaning of Artrcle 119 . of .the Treaty. -On the other hand, o
employers contributions to- such schemes may differ accordmg t0 sex in SO’ far as they are

- based on ob]ectrve actuartal calculanons whrch take account of the longer life expectancy of Lot

o women.

E With- regard' to the probl'em of taking account of actuarial factors ’dlffering according to sex. .

- for the calculation of contributions and benefits under occupatronal schenies,. it should be

borne in mind that the Commission, in its proposal of 23 Apnl 1983 (COM(83) 219 ﬁnal) SRUETEI

) 'whtch was the forerunner to Directive 86/378/EEC, gave anon- exhaustrve list, in Article -6,
of certain provtstons ‘contrary ‘to the principle of equal treatment. The main problem w1th thts ,
Dtrecttve stems from thts Arttcle and partlcularly paragraphs (h) and. (1)

" _Drrectlve 86/378/EEC prov1des that the schemes may take account of actuarlal ca]culat1on,"
‘Afactors whlch differ according to sex in respect -of employers contributions. and benefits -
desig gnated as contribution-defined. At first sight, the excepttons relate 10 schemes entatlmg '

gdeﬁned contrlbuttons but it has to be said that-the adopted text is not very-clear and, in the - °

- course of consultatlons atmed at amending. Dtrectlve 86/378, mvolvmg govemment experts -

. pension funds and. the socnal partners all the partles were agreed that the text: needed to be
'clanﬁed ST : g ’

" The si‘t’uation surrounding the.provisions of Article 6(h} and (i) has been clarified by the case = -
, 'law of the' Court, and more particularly by the above-mentioned judgments of 22 December . .
. 1993 (Case. C- 152/91 ‘Neath) and 28 September 1994 (Case C-200/91, Coloroll) Accordmg '
" to the Court, the use-of actuarial factors differing accordmg to sex in funded defined-benefit
_ occupatlonal pensron schemes does not fall w1th1n the scope of Art]cle 1 19 of the EC Treaty

-The Court pomts out that thts conclus1on necessanly extends to spectﬁc aspects of* the R

‘questions referred to it-for a prehmmary ruhng in the Neath and Coloroll cases, namely the
: capttaltsatton of part of the periodic pension and the transfer of. pensmn rlghts whose value
 “can only be determmed in terms of the fundmg arrangements o

. s

: :."The Court goes on to pomt out that employees contrrbutlons must be the same for both sexes'. L

~ina contributory occupatlonal scheme. Its-conclusion is based on the idéa-that; in the context ‘

of occupatronal pensrons Article 119 covers only what is promtsed by the employer i.e the -’

perlodlc beneﬁts accrumg from the. pensnon to be recetved once the retlrement age. has been L

: 2,8. " .



attained. The employer's contr:butlons thus do not fall within the scope of Article 119 nor do
the sums transferred from one pension f'und to another followms., a chan;,e of job.

+ These factors are cIearly related to the "funding" 0[‘ a pensmn scheme and are not, accordmg3 .
to the Court's line of reasoning, covered by ‘Article 119. What is less clear is-whether this line
of reasomng also excludes from the scope of Article 119 the capital sum:which some schemes

.provide in return for relinquishing one's claim to ‘part of the normal pension. The Court
clearly considers that capital formation of this type is excluded from the scope of Article 119
(point 33 in the grounds for the Neath. judgment). Nevertheless, it must be, noted: that the -
capltahsed sum merely represents ‘a substitute for part of the normal pension and that the ‘L

, Court s line of reasoning applies only to deﬁned-beneﬁt schemes. oo

It foHows‘_from the above that the provisions (jf Article 6(h) and (i), as adopted_ by - the

" Council of Ministers, remain consistent with Article 119 of the Treaty. There is, however, a -

-need for certain adjustments to help clanfy matters, e.g. by making a distinction between i
defined-contribution schemes (where the employer promises a contnbutlon) and defined-
beneﬁt schemes (where the empioyers promlse is the final benefit). o

For this r'eason, the Commlssmn feels that, henceforth, no reference should be made to
actuarial factors which differ according to sex for the contributions of paid workers. -

As far as the employer's contributions are concerned; the Court has ruled expressly on the
amount to be paid in the context of defined-benefit schemes where, according to the Court,
this amount may vary according to sex to take account of differing -actuanial calculation
factors. On the other hand, the Court has not ruled on the amount of such contributions in
defined-contribution schemes. In the light of the judgment of 9 November 1993 in Case C--
132/92 Birds Eye Walls, that differences in employers' contributions under such schemes may
be permitted on condition that the aim is to achieve equal pensions for both sexes.

On 28 S'epternber 1994, in addition to the judgment in Case C-200/91 Coloroll, the Court
further clarified, in five .other judgments, the scope of Article 119 of the Treaty and its
-application in connection with occupational somal security schemes.

The judgment in Case 200/91 Coloroll, besides the issue of actuarial -factors, confirms the B
main principles laid down in previous judgments of the Court (Ten Qever, Moroni, Neath),
provtdmg further clarification in certain areas such as the fact that Article 119 of the Treaty
is not appllcable to schemes which have at all times had members of only one sex and that -
Article 119 may be relied on by both employees and their dependants against trustees’
(admm;strators of occupational schemes) who are bound to observe the pnnmple of equal
treatment (employers and trustees respectlve obligations). -

In its judgments in Cases 408/92 Smith and 28/93 Van den Akker, the Court considers that

‘Article 119 of the Treaty must be 1nterpreted in the sense that it precludes an employer from

makmg the retirement age equal by raising the age for women to that for men in relation to

- periods of service completed between 17 May 1990 (date of the Barber judgment) and the

~ date on which the new measures come into force, in order to. comply ‘with the Barber
]udgment , S
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Allin all, as regards periods of service com plcted betwu.n 17 May 1990 and the date of entry
into force of the rule by which the scheme imposes a uniform: retirement age, Article 119

does not allow a situation of equality to be achieved otherwise than by applymg to male '
. employees the same arrangements as those enJoyed by. female employees ,

: ()n the other hand, as regards. penods of service completed after the date of entry .into force
of the egalitarian measures, Article 119 does not prevent the raising of the retirement age for .
women to that for men. As regards periods of service prior to 17 May 1990, Community law
imposed no-obligation which would justify retroactrve reduction . of the advantai,es whlch
women enjoyed - :

. The Judgments in Case C- 57/93 Vroege and Case C-128/93' Frsscher have to do w1th the nght .
-of- part—tlme workers to,jom an’ occupatlonal pension scheme."

The Court conf' irming - 1ts previous- case law (Case C- 170/84 Bilka), considers that the = -

exclusion of part-time workers from membership of an occupatlonal scheme may constitute
indirect discrimination against women prohibited by Article 119 of the Treaty if there is no
“objective justification for such exclusion. The limitation of the effects in time of the Barber
- judgment of 17 May 1990 as well as the Protocol No 2 concemmg Article 119 of the Treaty
. do not apply to the right to join an occupational pension scheme, which continues to be
governed by ‘the Bilka judgment of 13 May 1986. Since the latter judgment included no
limitation in time, the direct effect-of Article 119. can be relied upon in order retroactively to
claim equal treatment in relation to the right to join an occupational pension scheme and this
may be done as from 8 April 1976, the date of the Defrenne II Judgment in whlch the Court
held for the first time that Article 119 has dlrect effect

_The fact that a worker can claim retroactlvely to Jom an occupatlonal pensron scheme does
not allow the worker to avord paymg the contrlbutlons relating to the penod of membershlp
. concemed : - :

‘National rules relating to time limits for bringing actions under national.law may be relied
on against workers who assert. their right to join an occupational pension scheme, provided

" that they are.not less favourable for such actions than for similar actions of a domestic nature - -
and that they do not render the exercise of rights conferred by Commumty law. 1mpossrble o
~ in pracnce '

In its judgment i m Case C-7/93 Beune,: the Court sets out the criteria accordmg to which
Article 119 applles in connection w1th certain schemes for civil servants '

Consequently, since thls case law and the supplementary protocol to Article 1 19 of the Treaty

signed in Maastricht necessarily mean that certain provisions of Directive 86/378/EEC, which -

- appear to authorise exceptions (particularly in Article 9), are not applicable to paid workers,

- the Commission is proposing this Directive amendmg Dlrectlve 86/378/EEC in order to make
it consrstent with Arncle 119 : .
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IMPACT ASSESSMENT FORM

IMPACT OF THE PROPOSAL ‘ON BUSINESSES, WiITH
SPECIAL REFERENCE TO SMALI1L AND ME!DI‘ITM—S!ZED ENTERPRISES

-
~

Takfhg account of the principle of subsidiarity, why is Community
legislation necessary in this area and what are its main aims?

This question is irrelevant to the present proposal for a Directive. The objective is to

~bring an act of secondary legislation {Directive 86/378/EEC) into line with a provision
of primary legislation (Article 119 of the Treaty) as interpreted by the Court of Justice.
A proposal for a Directive as the only way to do this.

e

Who will be affected by the proposal? "

All occupational social secunity schemes established by an employer for his ‘workers
within the meaning of Article 2 of Directive 86/378/EEC are affected, including those
established within small and medium-sized enterprises. In actual practice, very few small
- and medium-sized enterprises will be affected. ”

~

- What will businesses have to'do to comply with the proposal? - “

The proposdl merely «clarifies the fact that Article 119 of the Treaty applies to all

employees' occupational social security schemes, in the tight of the case-law of the Court.

Any supplementary schemes established by an employer for his workers must respect the

principle of equal treatment for men and women as from 17 May 1990 and for :periods

of employment after that date, particularly with regard to the granting of old-age or .
retirement pensions and survivors' pensions, -except in respect of persons who before that
date had -already ‘initiated legal proceedings or raised an equivalent claim under ‘the

applicable national 1law.

It should 'be noted that businesses are in fact already cbliged to .comply.
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What ecrm(mrfc_\cﬂ'ect.s' is kthe:p'r'opo.s'al' Iiitely‘ to ha“ve?
o . “The proposal for a Dnreetlve as such w1ll have no economic effects as 1t s of a purely
o - dcclaratory nature in fClullOﬂ to taw. Wthh alreadv exists.
., . . B
) - Does fthe proposal contain measures to take account of the specifi¢ situation
of small and medium-sized firms (reduced or different requirements, ‘etc.)?
" No. It is'a matter of clarification of a directly applicable Article of the Treaty .
. o ,
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