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" 1. Context -

1.1 .iBac'kground

The "television without frontiers" directive' was adopted to create the legal reference
framework needed at Community level to ensure the free movement of television broadcasts.

- ‘Since the directive sets out to achieve its pnmary ob]ectrve by using the techmque of .
~coordination of national provrsrons ‘where this is necessary, it also takes account of the

objectives of these national provisions and.in this way constrtutes the cornerstone of what

~may be termed the "European audrovrsual area". . - } )

'The Commrssron presented its amended proposal mcorporatmg those of Parllament‘ .'

1 .2.—771e revision process

Article 26 of the directive requires the Commission to report on the implementation of the

directive five years-on from its adoption and, where necessary, to put forward proposals for '
_’adaptmg it'in lme with developments in telev151on broadcasting. : .

T At the Essen European Council in December 1994 the Heads of State or Govemment mvrted

the Commission to put forward a proposal amendmg the d1rect|ve

- Inits resolutlon on the 1995 work programme, Parlrament also asked the Commrssron to

come up with proposals for a revrsed directive. .

On 31 May 1995 the Commrssron sent a communication® to Parllament and the Counc11 with
. the implementation report, an explanatory memorandum- and the proposal for a directive
‘ amendmg the.1989 drrectrve. :

~ The Econom1c and Soc1a1 Commrttee 1ssued its opmlon on 13 September 1995 -

On 14 February 1996 in accordance with the co- dec1s1on procedure la1d down m
. Article 189(b) of the EC Treaty, Parliament adopted, at first reading, aleglslatrve resolution’

approvmg the Commrssron proposal subject to its own amendments

, amendments it accepted on7 May 1996

- Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain pr'ovisions'lald down
by law, regulation or. administrative action in Member -States concerrung the pursurt of telev1s1on
broadcasting -activities (OJ L 298, 17.10.1989, p.23).

2 P 188641, 153.1995.«

> COM(95)86 final (03 C 185, 1971995, p4).
*EscoTes.

: P 196.583. S

COM(96)200.
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The Counc1l reached full pohtlcal agreement on its common posmon on 11 June 1996 w1th
a view to formal adoption at a later date, after finalisation of the text.

2,-- Obgervatign_s_ on the gounc:l'g common position
2.1 Summary of the Cammission's position

. The Commission considers that the Council's common position, which incorporates many of
 the pomts raised by Parhament constltutes progress in the nght direction by:

- modermzmg certain prowsrons of the 1989 directive in. llne with developments m
television broadeastmg, . _

- provxdmg ‘more legal safeguards in the European audiovisual area;
- making the directive mo.re workable.
2 2. Improvemenrs over 1989 .

The 1mprovements to the 1989 verswn, which mcorporate in part some of the major
Parliament amendments (see table in annex), basxcally concern:

. *  more precise deﬁnmons (Artlcle 1 - "broadcaster”; "television adveftising";
C v"teleshoppmg"), : ~ ' oo :

* -clanﬁcatxon of, and inereased legal seennty in, the rules governing national auﬂrontles
- Junsdlctlon over TV channels, also known as the "jurisdiction determmatlon criteria" -
'(Artlcles 2(2), 3 an 4); .

_* the rights of third parties, whether or not nationals, to bring matters coneerning actual
compliance with the prov1s1ons of the directive bcfore the relevant natlonal authorities
‘(Artlcle 3(2)), :

* adapting the definition . of "European works" to encourage co-productlons with
non-member countries (Artlcle 6); -

* updat»ing the provisions on the media time scales (Article )

* establxshment of a legal framework for teleshopping programmes and channels w1th
partial alignment with the rules on content and presentation that apply to advertising
(Articles 10,11, 12, 13,.15 and 16) and also with special rules for certain products or
.audiences (Artlcle 14 - medicinal products; Article 16(2) - protection of minors), the -
presentatlon of teleshoppmg spots (Artlcle 18a) and teleshoppmg channels (Article 19);

* establlshmg smtlar rules. governing self-promotlon (Artlcle IGa),

The numbermg of the articles here is the numbering of the new consolidated version in the comm(m .~:
E posmon. whlch is easxer to fol‘ow than the numbering in the amending directive. e
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not mcludmg publrc service announcements and chanty appeals broadcast free of charge |
in the maximum amount of : advertrsmg time allowed (Art1c1e118(3))

mtroducmg more effectrve measures to protect minors agamst programmes Whlch may-
have a harmful effect on them, and mandating the Commission to carry out an -
'1nvestrgat10n on further measures, mcludmg technical means, to. protect minors, wrth a
“view to subsequent revision of the’ specral rules (Artrcle 22b(2) and rec1tal 33), -

-

* ~1mprov1_'ng procedures for exerclsmg 'the right of reply (Artlcle 23(1)),

* setting up a Contact Committee (Article 23a) with the job of facilitating the effective
implementation of the drrectlve as a whole and Article 2 in partlcular (this is related to
the issue of abusive circumvention of national rules referred to in recital 12)

2.3 The prornorion' of Europea‘n works (Article 4)

-The Commlsswn must point out that it had preferred its initial proposal, which set out to
" amend the provrsrons of the 1989 drrectrve on the promotron of European works as’ follows

- removmg the phrase wher’e practrcable" from Artrcles 4(1) and S(l)
- allowing thematic channels- to opt for the 1nvestment oblrgatlon instead of the
_ . transmission time obligation;
- strpulatmg effecttve application of these arrangements for a. ﬁxed period of ten years

The Commission position was closer to Parlrament's opinion (ﬁrst readmg) than the Councrl s -
" common position. The Commission, however, was faced with the unanimous position of .
Member States in. Council in favour of the 1989 provisions being maintained as such.
Moreover, the Commission considers the introduction of the Contact Committee as a step in-
" the right direction for the rmplementatlon of Article 4. Other pomts in the common posmon .
relatmg to Artrcle 4 should also.be consrdered :

- mamtamlng the 1989 provrsrons intact means that there is no lowermg of standards and
~ Atrticle 4(2) (no back-sliding) remains in force;
- Parliament and the Council are in agreement on an 1mportant pomt namely that they are
“both in favour of deleting the clause proposed by the Commission that would have .
limited the applrcatron of Article 4 to a ﬁxed perlod of ten years.

In such c1rcumstances the fact that the Council could not reach unammrty on certain
.advertising issues (Article 16), which have no_link ‘with Article 4, would not justify the
Commrssmn preventmg the adoptron of the common posmon especially smce

- most of the Member States agree with the Commlssron on the advertlsmg provrsrons
* (Article16) on which there was dlsagreement

- preventing the adoption of the 'common‘ position would have blocked the co-decision
. procedure and deprived Parliament of the opportumty to glve the proposal a second
readmg, : :



. the promotion “of European works is only one of five areas of coordmatlon in the
) directive. The other coordinated areas (the criteria determining Jurlsdxctton advertising;
sponsorship and. teleshoppmg, the protection of minors and the right to reply) are also

- highly important, in the field of broadcasting. The agreement on Article 4 makes -

-considerable progress in these areas possible and this is essential for the proper operation
of the directive as a whole (smee, unless amended the -1989 "version automatlcally ~
_remams in force)

2.4.  Scope

Parliament wished to extend the scope of the directive to cover certain new audiovisual -
" services ‘(amendment 77). The Commission did not take up this amendment in its own
amended proposal and the Council followed suit. It would seem rather premature to extend
. the scope of the dlrecttve for the following reasons:

* the definition of "television broadcastmg" in Artxcle 1(a) of the dlrectlve already covers

. such services as pay-per-v1ew" and "near video-on-demand", which are becoming

increasingly widespread in Europe; this means that the 1mmed1ate leglslatlve needs atr
Commumty level are already catered for;

* servi_ces on individual demand (point-to-point services), such as video-on-demand, pose
special problems, pai'ticularly from the legal point of view, which require more thorough
consideration. This is why the Commission had a statement entered in the Council

- minutes to the effect that it would soon be presenting a Green Paper on new audiovisual
services (point-to-point). The Green Paper will shortly be laid before Parliament also.

2. 5 A T'},ze'eritefia for determining jurisdiction (Article 2(2), (3) and (4))

- Parliament, the Council and the Commission share the same objective: to place broadcasters
under the jurisdiction of the Member State with which they have the closest economic ties.
The three mstxtutlons also agree on the precise criteria for determmmg the approprxate
Jurlsdlctlon

- where the broadcaster's actual head office is located;
- - where editorial decisions are taken,;
- where the broadcaster's workforce operates.

The common position establishes a comprehensive system, combining the first or second

~ criterion (where the places are in two different. Member States) with the third: criteria in a

variety of ways to cover all eventualities. If the criteria in paragraph 3 were to be fully

cumulative, there would be many cases where the provisions of this paragraph would be

inapplicable and_paragraph 4 (containing strictly technical criteriz) would come into-play,
undermining  the purpose of the provisions as intended by the three institutions. The.
Commission would like to draw Parliament's attention to the importance of covering all

~ eventualities'in order to avoid abusive.circumvention of national rules (a problem already

. mentloned above) : e



: 3; .Cenelusipli

'iThe Coﬁncﬂ's common position on the proposal arhending Directive 89/552/EEC is a .

compromise, for which the Member States and the Commission have had to display

~ considerable flexibility given how’ different the positions were at the outset, particularly as .
regards Article 4. A compromise was needed to keep the decision-making process rolling and
" to make the necessary’ amendments to other provisions of the directive. The Commission

considers that the . interim outcome has already brought a  considerable number of
improvements over the 1989 version and that these improvements take account of several of

iParha.ment‘s major concems expressed on thc ﬁrst readmg



' ANNEX

in its amendments and taken up by the Council

. Positions and concerns expressed by Parliament . - “ ERRN

in its common position

European Parliament opinion
" .(14 February 1996) -

Abuse - of .dominant .positions,

* pluralism and freedom of televised
information (Ams 1 and 26).

‘_Gre_en ub Paper on. new  services
(Am. 2)

Any legislati'_ve framework

concerning new audiovisual services . -

to be in line with the spirit and the
objectives of the Directive (Am. 3).

Reference to Article 128(4) of the
Treaty - cultural aspects (Am. 7).

Support for aud10v1sua1 productlon
(Am 10)

A -Developmg European ﬁctlon ﬁlms
(Am. 88)

Council common position

- Recital 25: rules concerning the need

to safeguard pluralism " in the

“information industry and to -avoid

abuses of dominant positions.

. Furthermore, recital 16 of the 1989
directive, corresponding to

amendment 1, remains in force.

. The Commission had & statement

entered in the Council minutes,
declaring its commitment to
submitting a Green Paper, which
will be laid before Parhament in the
near future.

- Recital 6: Any legislative framework
“concerning new audiovisual services

must be compatible --with the
objective of the Directive; legal
framework ensuring the free
movement of services.

Recital 18: Community's obligation
to take cultural aspects into account
in its activities. -

. Recital 19: ensuring - the

competmveneSa of the programme
mdustry

Recital 20: developing European
ﬁctlon films.
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. Deletion of the 10-year cut-off
proposed by the Commission for the -

application’ of - the . quotas

~ (Ams 11 and 59).

" High ievcl of consumer protection in
‘teleshopping (Am. 12). " :

# New definition of - "broadcaster" -

(Am. 19).

‘More precise definition Cof
. "television advertising" (Am. 20).

" 'New deﬁm_tlon ‘of teleshoppmg

(Am. 21).

Cl'ariﬁCationl - of th_e- "criteria

" determining jurisdiction:

- actual location of head office;

- - where editorial decisions . are
. taken; o B '

- where the staff ‘operate

(Ams 22 and 23)..

‘ Cl'ari-ﬁc_nticn. of additional ‘cr‘iter'ia

determining jurisdiction (e.g. for

- satellite channels) (Am. 24).

Concern over abuses of national -
- rules (relocation for the purpose of

evasion) (Am. 75).

e

Deletlon of the 10-year cut-off for

_‘—the application ‘of the quotas

(deletion of recital 19 in the

I_C.ommlssmn proposal and “the
corresponding article of the directive

- Artcle 3(2) or. 25a of the
consohdated versxon) '

'Rcc'ital 27: to ensure a high level of

consumer protection.

Article 1(b): | ~definition of -

- "broadcaster”.

Article 1(c): more precise definition

.. of “television advertising" ~and

" Article 18(3)  (public - service
.- announcements and charity appeals
.are not counted in the maximum

advert1s1ng time allowed per day and i
per clock hour)

'Artlcle “1(e): ,definitio_n ~oof . 7

teleshoppmg

Article 2 § 3 Clanﬂcatlon of ‘the

*_ criteria determining jurisdiction:

- actual location of head office;
- where -editorial - decisions are
taken;

' ""th.’re the staff operate.:

Criteria clarified in Article 2(4),

Recital 12 referring to the. case law

of the Court of Justice . and

Article 23a(2) specifying the issues
- to be handled by the Contact

Commlttee



. Clarification of the conditions
governing derogation from the
general principle . of -freedom of -

receptlon (Am. 25)

_‘P_rowsmn for any legal ."persen

. established in one of -the

‘Member States to seek redress from
the relevant national authorities in
the Member State - concerned,
regardless of whether or not they are
" a national of that country, so.as to

"ensure the proper 1mplementat10n of h

the Directive (Am- 28)

Definition- of European works
~ (co-productions with . non-member
countries) (Am. »36). '

ReIease'Windo’w’s : time limit for
~ television broadCasting of films after

their first cinema showing: standard -

time limit of 18 months, but 12
months  for pay-television and
pay-per—view- (Am. 37).

Exclusively ~ local _stations to be

~ . exempt from the quota arrangements :

(Am 38)

Extens:on of the rules on advertlsmg, :

to. cover - teleshopping (Ams 39, 40
and 42).

Special. rules on advertising ‘breaks

during: fedture films and: television
- films. “to-. preventive excessive’ -

interruption (Am. 41). ~

. Article 2a: introduction of - the term
"derogate

" Article 3(2) stipulates that measures

shall include appropriate procedures
for third parties directly -affected,
including - nationals of other
Member States to apply to the
relevant authorities to seek effective

. compllance ‘with the prov131ons of ,
- the Directive. S

Clarification of the conditions to be
fulfilled and more flexibility in the
proportional rule (new
paragraphs .1(d) and 3a added. to
Amcle 6).

Artlcle 7 .: Release windows :
mcorporates the same time limits as "
those proposed by Parliament.

Article 9 incorporates Parl:ament' .
posmon :

Articles 10 to 16 extend the rules on
advertising t6 cover teleshopplng g
- recognizability, = .

- respect for human dignity;

- consumer protectlon

- alcohol and tobacco ete. S

Article 1 1(3) incorporates Parhament o
position.
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KBan on teleshopping for medncmal

products (Am 44)

Greater protection for minors against -~

exploitation. by

. teleshopping
(Am. 102). . ' ‘ :

* Clarification on the maximum .
‘ permitted advertising time per clock

hour and per day (Ams 45 and 46).

- Teieshopping windows not td exceed

15 minutes.and no more than four
such wmdows per day (Am 74)

Advance warning to _bé~ given by

acoustic .-or visual means of

- programmes that may be harmful to

minors'(Am. 76).
Protection  of . minors

_enabling

52 and 55).

, Improvin‘g thé provisions on the
right of reply,- guaranteeing prompt
“and effectlve access (Am 57) ’

. against .
_programimes that may be harmful to
- them (violence - etc.);
a parenté to exercise direct control
over programme receptlon (Ams 15, -~

marketing
.(Directive 65/65/EEC).

‘promote
o avallable only on prescnptlon B

.'Amcle 16(2)

* - Article 22(3)
- ‘Parliament's position.

" Article 14 bans télesﬁépping ,fdr

medicinal products subject " to
authorization

Article 17 bans sponsorship - to“ _
medicinal /products :

pl'OhlbltS

telcshoppmg from exhorting

_ minors to contract for the sale of - -

goods “or services (the word
"directly" does not. appear in this
provrsxon) :

,»Artlcle 18(1) and (2) 1ncorporates o
‘Parhament‘s posmon

" Article 18a stipulates a maximum .
- window length of 15 minutes and

'no more than 8§ such w1ndows per
day. )

incorporates

. Recital 33 and Atticle 22b cover

Parliament's concerns and’ state. a

“* commitment to examining the
- technical possibilities (for exarnple N
-the v- Chlp)

~ Article  23(1) requires Member
- States to ensure that the right ‘of
‘reply is  not

hindered by
unreasonable conditions and that

~ the reply is transmltted w1thm a’
: reasonable tlme :

10



*  When the directive is revised, the *  Article 26 acknowledges that new

‘Commissionshould examine whether . . technological developments - will .
any amendments of the directive are have to be taken into account when,’ L
necessary with regard. to the dlrectlve is rev1sed g

subsequently developed services
- operating on . individual demand
(Am.58). . o

v
abig ~pw

A total of 29 of the _positions or concerns expressed by Parllament in its
opinion of 14 February 1996 on the Commission proposal were taken up in
{| the common position adopted by the Council.
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